HUDSON MEADOWS

Urban Renewal Development Corporation

June 17, 2002

To:  Ms. Grisell V. Diaz-Cotto
Remedial Project Manager |
Central New Jersey Remediation Section
Emergency and Remedial Response Division
“U.S. Environmental Protection Agency
290 Broadway, 19th Floor
New York, New York 10007-1866

Dear Ms. Diaz-Cotto:
Please find enclosed herewith Answers to your request for information.

The Site in question was the subject of CERCLA Litigation in the Federal Court. We
were represented by Sills, Cummis, et al., Partners: Jeffrey H. Newman and Robert DiVita,
Esquires, 1 Riverfront Plaza, Newark, NJ 07102 (telephone (973)643-7000). I forwarded your
inquiry to them. Their response is contained in the enclosed documents. These attorneys
continue to represent us with respect to these properties and I believe they are totally familiar with
the subject matter of your inquiry.

May I suggest that you contact them directly. If I can be of any further service to you,
please advise.

Thank you for your courtesies.

Respectfully yours,

*

Tl G

Dawvid A. Biederman

Executive Assistant
DAB
w/encs. .
cc: ay Monroe A 299 i
Asostan Rogional Coursel T

525 Riverside Avenue, Lyndhurst, New Jersey 07071 o (201) 460-8904 * (201) 460-0088
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PLEASE REPLY TO NEWARK

David Biederman, Esq.
Hudson Meadows Urban Renewal Dev. Corp.
525 Riverside Avenue
Lyndhurst, New Jersey 07071

Re:  Hudson Meadows Urban Renewal Development Corp.
Kearny Redevelopment Project

Dear Mr. Biederman:

As you requested, T am enclosing herewith copies of the following documents relating to the

above referenced matter:

1. Master Leasing and Option Agreement between the Town of Kearny and Mimi
Development Corp.;

2. Lease Agreement Between the Town of Kearny and Mimi Development Corp.;
3. First Amendment to Lease and Master Leasing and Option Agreement between

the Town of Kearny and Hudson Meadows Urban Renewal Development Corp., and

4, Various Pleadings in matter titled Hudson Meadows Urban Renewal Corp. -v-

Hackensack Meadowlands Development Commission, et al, filed in United States

District Court for the District of New Jersey, Civil Action No. 97-5727,

I have reviewed the information request you provided to me and, except as follows, have no

documentation in my files which would assist You in responding.

I am unfamiliar with the street addresses of the properties included in this redevelopment
project, however the block and lot numbers of the properties subject to the agreements are
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David Biederman, Esq.
June 14, 2002
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identified in the First Amendment to Lease and Master Leasing and Option Agreement
referenced above. Please note that Hudson Meadows and it predecessors have leased only
one parcel of land from the Town of Kearny under the Lease Agreement referenced in
paragraph 2 above, that being a # five (5) acre parcel along Bergen Avenue (see Section 2.2
and Exhibit B of the First Amendment to Lease and Master Leasing and Option Agreement).
Hudson Meadows has an option to lease the balance of the properties identified in the
agreements.

As you also requested, I am returning the corporate book for Hudson Meadows Urban Renewal
Corp.

If you should have any questions, or if I can be of any further assistance, please feel free to
call me.
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- AMENDMENT TQ LEASE AND
MASTER LEASTNG AND QPTION AGREEMENT

- THIS AMENDMENT to LEASE and MASTER LEASING AND OPTION
AGREEMENT is made as of this 2nd day of November, 1999 (this
"Amendment") by and between THE TOWN OF KEARNY, a municipal ‘
corporation of the County of Hudson and State of New Jersey (the
"Town"), and HUDSON MEADOWS URBAN RENEWAL DEVELOPMENT
CORPORATION, a New Jersey corporation ("Hudson").

RECITALS

A. The Town and MIMI DEVELOPMENT CORP. ("Mimi"), entered
into a Master Leasing and Option Agreement made as of August 8,
1979 (the "Master Agreement") pursuant to which the Town granted
to Mimi the exclusive option to rent from the Town, from time to
time, a portion or portions of the real property described on
Exhibit 1-A annexed hereto and hereby made a part hereof (the
"Property"), consisting of approximately €638.84 acres of land.

B. The Town and Mimi entered into a Lease Agreement made
as of August 8, 1979 (the "First Lease") pursuant to which the
Town leased to Mimi a portion of the Property (the "First
Redevelopment Parcel") consisting of approximately five (5)
~acres, which First Redevelopment Parcel is more particularly

described by metes and bounds description annexed hereto as
Exhibit 2. :

c. Hudson was formerly known as, or is otherwise the
successor-in-interest to, Mimi.

D. The Town and Hudson are parties to a certain Civil
Action pending in the United States District Court of New Jersey
identified as Civil Action No. 97-5727 (JAG) (the "Action").

E. The Town and Hudson desire to settle this Action and in
connection therewith to amend the Master Agreement and First
Lease as hereinafter set forth.

- NOW THEREFORE, in consideration of settlement of the Action,
the covenants and undertakings hereinafter set forth and other
good and valuable consideration, the receipt and sufficiency of

which is hereby acknowledged the Town and Hudson hereby agree as
follows

1. Terms not defined herein shall have the same meanings
ascribed to them in the Master Agreement and First Lease unless
otherwise 1nd1cated to the contrary.

2.1. Thevpartles have conferred for purpose of more clearly
identifying the tracts or parcels of land listed and intended to
be listed on Schedule A annexed to the Master Agreement, and for.
purposes of reconciling Schedule A with the current tax maps of



the Town. Schedule A annexed to the Master Agreement shall be
amended to include and identify the tracts or parcels of land as
set forth on Exhibit 1-A annexed hereto.

2.2. The parties have conferred for purpose of more clearly
identifying the First Redevelopment Parcel listed on Schedule A
annexed to the First Lease. Schedule A annexed to the First Lease
shall be amended to include and identify the tracts or parcels of
land as set forth on Exhibit 2 annexed hereto.

2.3. Hudson and the Town have agreed to include certain
additional tracts or parcels of land in the Redevelopment Parcels
and to omit certain tracts or parcels of land from the
Redevelopment Parcels, as more particularly set forth on Exhibit
1-B annexed hereto. The Town acknowledges its belief and desire
that the parcels to be added are "in need of redevelopment". To
effectuate the aforesaid addition and omission of certain tracts
the Town shall, within thirty (30) days after the date hereof,
initiate and conduct the necessary authorizing proceeding
pursuant to the Local Redevelopment and Housing Law (N.J.S.A.
40A:12A-1) (hereinafter, "the Redevelopment Law"). The additions
and omissions shall be accomplished in a single transaction and
accordingly no parcel shall be added or omitted unless all
parcels to be added are determined to be "in need of
redevelopment" either by the Town or by "HMDC" (hereinafter
defined) as more particularly described in Section 2.6 hereof.

2.4. Hudson and the Town have conferred and acknowledge
their belief that Lot 1-C in Block 294, as shown on the Town tax
maps, is, and was intended to be, included in the redevelopment
area previously declared "blighted" under the Blighted Areas Act
(N.J.S.A 40:55), as confirmed by Stipulation of Settlement
entered in Superior Court of the State of New Jersey, Civil
Action Docket No. C-3950-79. 1In the event any third party shall
institute a challenge to the parties understanding, agreement and
belief set forth in this Section 2.4, the Town shall notify
Hudson, who at Hudson's sole cost and expense, may elect to
defend against said challenge (the Town hereby agreeing to
cooperate with Hudson in the prosecution of such contest) or
elect not to defend such challenge. If Hudson elects not to
contest such challenge, or is unsuccessful in such contest, then
in either of such events, the Town will, within thirty (30) days,
initiate and conduct theé necessary author121ng proceedlng
pursuant to the Redevelopment Law to find said Lot 1-C in Block
294 in need of redevelopment.

2.5 Hudson covenants to defend, indemnify and hold harmless
the Town from and against any and all claims, actions, damages,
liability and expense, including reasonable attorneys' fees, in
connection with any boundary line disputes, or any parcel or
tract identification disputes that may arise among Hudson, the



Town and third parties relating to the Redevelopment Parcels
identified on Exhibits 1-A, 1-B and 2 attached hereto.

2.6. Hudson and the Town agree and acknowledge that the
Hackensack Meadowlands Development Commission ("HMDC") exercises
exclusive powers to designate lands within the Hackensack
Meadowlands District ("the Districét") as areas "in need of
redevelopment", pursuant to N.J.S.A. 13:17-20. However, the
parties agree that to the extent certain parcels or tracts
included in the Redevelopment Parcels, that are subject to the
Master Agreement and to this Amendment, which are not located
within the District, and which have not been previously declared
"blighted", the Town shall, within thirty (30) days after the
date hereof, initiate and conduct such proceedings, pursuant to
the Redevelopment Law that may be necessary to declare such
parcels or tracts outside of the District ("the Municipal
Redevelopment Parcels") as being areas in need of redevelopment,
concurrently with the HMDC's anticipated designation of certain
Redevelopment Parcels located within the District as being "in
need of redevelopment". (The parties anticipate that the
aforementioned HMDC Redevelopment Plan proceedings will be
substantially commenced within the first quarter of 2000.)

2.7 It is further agreed that, to the extent certain
parcels or tracts included in the Municipal Redevelopment Parcels
have not been previously declared "blighted", the Town will cause
the Municipal Redevelopment Parcels to be declared areas in need
of redevelopment in a manner consistent with the aforementioned
HMDC Redevelopment proceedings pertaining to the Redevelopment
Parcels, and, to this end, the Town agrees that within thirty
(30) days of the date of execution hereof, a resolution shall be
introduced setting forth the Council's belief and desire that the
Municipal Redevelopment Parcels are "in need of redevelopment",
and authorizing the study of the Municipal Redevelopment Parcels
for the purpose of initiating the proceedings prescribed by the
Redevelopment Law for declaring that the Municipal Redevelopment

Parcels are areas in need of redevelopment in accordance with
Section 2.6 hereof. '

2.8. The Town and Hudson acknowledge that, with respect to
tracts or parcels within the District, the uses permitted within
the Redevelopment Plan annexed to the Master Agreement and First
Lease shall be subject to the HMDC's determination of such uses
as the HMDC may permit in the exercise of its exclusive
redevelopment powers pursuant to N.J.S.A. 13:17-20. However, the
parties agree that, in addition to those uses permitted under the
Redevelopment Plan annexed to the Master Agreement and First
Lease, (i) any use permitted within "SKM - South Kearny
Manufacturing" zoning, (ii) retail use, entertainment use,
recreation use and general office use, (iii) any other use
permitted by the HMDC, and (iv) solely with respect to Lot 1-C in
Block 294, use for short and long-term parking and storage of

3



trucks, trailers and containers (clauses (i) through (iv)
collectively called "Additional Uses"), would be desirably
included among the uses permitted on the Municipal Redevelopment
Parcels and in any HMDC adopted Redevelopment Plan pertaining to
the Redevelopment Parcels. The parties therefore further agree
that, subject and conditioned upon the HMDC's approval and
adoption of these Additional Uses with respect to Redevelopment
Parcels within the District, the Redevelopment Parcels may be
leased for the Additional Uses. The Town further agrees that the
Town will also enable redevelopment in accordance with the
Additional Uses with respect to the Municipal Redevelopment
Parcels, by conducting appropriate municipal zoning and/or
redevelopment plan proceedings.

2.9. The Town also agrees with respect to both the
Redevelopment Parcels and the Municipal Redevelopment Parcels
that the Town will not: (a) adopt or enforce any municipal
zoning or use requirement that would be in addition to, or
inconsistent with, the HMDC's zoning or use requirements; or
(b) exercise its land use, regulatory or police powers in any
manner that would impair the use of the Redevelopment Parcels and
Municipal Redevelopment Parcels as permitted by the HMDC. The
~Town will cause its zoning ordinances to be amended as may be

necessary to conform to the covenants and agreements set forth in
Section 2.8 above. '

2.10. The Town and Hudson acknowledge that some or all
of the Redevelopment Parcels are the subject of an investigation
by the HMDC to determine if the Redevelopment Parcels (together
with other lands within the HMDC's jurisdiction) are in need of
redevelopment. The Town and Hudson further acknowledge and agree
that, to the extent Hudson enters into a redevelopment agreement
with HMDC for redevelopment of some or all of the Redevelopment
Parcels, such redevelopment agreement and the redevelopment plan
enacted by the HMDC (collectively the "HMDC Plan") shall govern
and control redevelopment of the Redevelopment Parcels, and to
the extent of any conflict among the Master Agreement, the First
Lease and the HMDC Plan, the Master Agreement and First Lease
shall be deemed further amended to reflect the HMDC Plan, and
shall be deemed amended so as not to be inconsistent therewith.
Moreover, the Town shall not take any action inconsistent or
inimical to the redevelopment plan enacted by HMDC to the extent

same deals with any property owned by, or leased by the Town to,
Hudson. _ '

2.11. . The Town agrees, within thirty (30) days of the
date of execution hereof, to introduce a resolution and
thereafter conduct such proceedings, as may be necessary, to
vacate that portion of Central Avenue shown crosshatched on
Exhibit 6 annexed hereto, subject to reservation of utility
easements reasonably acceptable to the Town and Hudson. Hudson
covenants to defend, indemnify and hold harmless the Town from

4



and against any and all claims, actions, damages, liability and
‘expense, including reasonable attorneys' fees, in connection with
disputes that may arise relating to the rights of third parties
to said vacated portion of Central Avenue.

2,12 To the extent that any parcel or tract included in-
the Master Agreement or in this Amendment which has not been, or
may not be, determined to be "in need of redevelopment" pursuant
to the Redevelopment Law, then, in that event, the Town shall,
for the purpose of aiding and cooperatlng in the planning,
undertaklng, construction and operation of the redevelopment

project, offer to grant to Hudson an option to lease such parcels '

or tracts on the same terms as are contained in the Master
Agreement and this Amendment, excepting only those terms that may
be applicable exclusively to lands designated as being in need of
redevelopment under the Redevelopment Law.

3. The Financial Agreement annexed to the Master Agreement
and First Lease as Exhibit 2 shall be modified to the extent
required to conform the Financial Agreement to the terms of the
Master Agreement and First Lease as amended hereby, and the terms
and requirements of The Long Term Tax Exemptlon Law, N.J.S:A.
Section 40A:20-1, et. seq.

4.1. The first sentence of Section 2. of eac¢h of the Master
Agreement and the First Lease is hereby amended by adding the _
words "Subject to Section 2. 5 of the Amendment, " before the words
"[i]ln order".

4.2 The last sentence of Paragraph (2) of Section 2.a. of
the Master Agreement is hereby amended by adding the words "or to
consummate a Lease for a partlcular Redevelopment Parcel" after
the word "Agreement" appearing in the last line thereof.

4.3. The HMDC having advised the Town, in the course of
negotiation of the terms of purchase by the HMDC of certain lands
owned by the Town (more fully described in Paragraph 22 of this
Amendment), that the State of New Jersey generally reserves
riparian claims as to the Redevelopment Parcels, paragraph (3) c.
of section 2. of the Master Agreement shall not be applicable to
the parcels to be added to the Master Agreement llsted on Exhibit
1-B of this Amendment.

5. Section 4.a. of the Master Agreement is hereby deleted
and the following substituted in lieu thereof:

"The term of each Lease executed hereunder will be a
period commencing on the Commencement Date under the
applicable Lease and will end on the date which is the
earlier of (x) seventy-five years after the
Commencement Date of the Lease executed for the final
Redevelopment Parcel, or (y) the 145 year anniversary
of the date of this Amendment." Rent shall be payable

5



as stated in the Master Agreement and in each Lease
thereunder.

6. Section 4.a. of the First Lease is hereby deleted and

the following substituted in lieu thereof:
"The term of this First Lease shall commence
on the Commencement Date of this First Lease
and will end on the earlier of (x) seventy-
five years after the Commencement Date of the
"Lease" (as such term is defined in the
Master Agreement) executed for the final
Redevelopment Parcel (as such term is defined
in the Master Agreement), or (y) the 145 year
anniversary of the date of this Amendment."

7. All references in the Master Agreement, the First Lease
and the exhibits annexed thereto to "best efforts" shall be
deemed deleted and the words "reasonable and good faith efforts"
substituted in lieu thereof.

8. Reference is made to Section 11.a. of each of the
Master Agreement and First Lease. The Town acknowledges that
delays in redevelopment of the Redevelopment Area by Hudson have
resulted from the Action and prior disputes between the Town,
Hudson and other third parties. Accordingly, the Town further
acknowledges that such delays constitute enforced delays in
accordance with Section 15 of each of the Master Agreement and
the First Lease and shall not constitute a "speculation in land

holding" within the meaning of Section 1l.a. of the Master
Agreement.

9. Reference is made to Sections 11.b. and 12.a.(1l) (A) of
each of the Master Agreement and First Lease. The Town
acknowledges that the phrase "financing necessary to enable the
Redeveloper...to perform its obligations with respect to the
Improvements" in Section 11.b. and the phrase "only to the extent
necessary for making the particular improvements" in Section
12.a.(1) (A), includes so called "soft costs", such as, for
example, costs and expenses incurred in connection with the
preparation of tests and studles, preparation of surveys and
plans, obtaining permits, premiums for title 1nsurance, tenant
improvement allowances and architectural, englneerlng,v
consultants and attorneys fees.

10. Section 1l.b. of the Master Agreement is hereby amended
by adding the following subparagraphs (1) (D), (1) (E) and (1) (F)
following subsection 1(C), relettering following subsections:
" or (D) to a joint venture or other association
satisfying the requirements of the Redevelopment Law
and Section 12 of the Master Agreement comprised of one
of the ELM Enterprises group of companies and Hudson
which the Town shall approve, within ninety (90) day

6



upon submission of due evidence both of the formatioén
and qualification of such entity to act as redeveloper
pursuant to the Redevelopment Law, the Master Agreement
and this Amendment; or

(E) another joint venture or other association of which
Hudson is a part whose purpose is redevelopment of the
Redevelopment Area, upon the Town's written consent,
which consent shall be granted or denied within ninety
(90) day after submission of the qualifications of such
entity to act as redeveloper, but such consent shall
not be unreasonably withheld, nor shall such consent be
conditioned; or

(F) a redeveloper approved or consented to by the
HMDC.

1l. Section 11.b. of the Master Agreement is hereby further
amended by adding the follow1ng subparagraph 1(D) [relettered
(G)] (iii): '
(iii) prior to issuance of the certificate prov1ded in
Paragraph 9 hereof, a lease or sublease requiring
construction of Improvements on a Redevelopment Parcel,
or for occupancy of all or a portion of the
Improvements upon issuance of such certifiCate;";

12. Section 12.a(4) (C) of each of the Master Agreement and
the First Lease is hereby amended by adding the words "to
foreclose the Mortgage Loan or otherwise obtain possession of the
Leased Property, and thereafter" after the word "opportunity"
appearing in the tenth line thereof.

13. Section 18. b. of the Master Agreement is hereby amended
by adding the words "for a period of ninety (90) years" after the
word "effect" appearing in the first 11ne thereof.

14. Sectlon 18.d. of the Master Agreement is hereby amended
by adding the following after the parenthetical appearing in
lines 5-6: . ) ‘ : :

" or to a joint venture or other association satisfying
the requirements of the Redevelopment Law and Section
12 of the Master Agreement comprised of one of the ELM
Enterprises group of companles and Hudson which the
Town shall approve, within ninety (90) day upon
submission of due evidence both of the formation and
qualification of such entity to act as redeveloper ,
pursuant to the Redevelopment Law, the Master Agreement
and this Amendment; or

to andther joint venture or other assoolatlon of which
Hudson is a part whose purpose is redevelopment of the
Redevelopment Area, upon the Town's written consent,
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which consent shall be granted or denied within ninety
(90) day after submission of the qualifications of such
entity to act as redeveloper, but such consent shall
not be unreasonably withheld, nor shall such consent be
conditioned; or .

to a redeveloper approved or consented to by the HMDC."

15. Section 29 of the Mastér'Agreement and Section 30 of
the First Lease is hereby amended by adding the words "acting
reasonably and in good faith" at the end of the first sentence.

16.1. All time periods for performance under the Master
Agreement and First Lease which have expired prior to the date
hereof are hereby extended to a date measured from the date of
this Amendment.

16.2. Hudson covenants and agrees to perform the tasks
(individually a "Task") identified on Exhibit 3 annexed hereto
(the "Task Schedule") on or before the dates set forth therefor
on the Task Schedule. 1In the event Hudson fails to substantially
perform a Task on or before the date set forth therefor on the
Task Schedule, the Town, upon not less than sixty (60) days'
notice to Hudson (and provided the Task has not been performed
during such 60-day period), may terminate the Master Agreement.
Subject to the foregoing, and excepting Lot 1.C in Block 294,
with respect to which no improvement will be required to be
constructed at any time, improvement of each individual
Redevelopment Parcel for which Hudson has entered into a "Lease"

will be completed within the periods provided for in the Master
Agreement.

17. The Town hereby waives any rights or remedies that the
Town may have under the Master Agreement and First Lease by
reason of any breach or default in any of such terms, covenants
or conditions of the Master Agreement and/or First Lease prior to
- and including the date hereof.

18. Hudson, and persons designated by Hudson, shall have
the right and license, prior to entering into a Lease therefor to
enter upon the Redevelopment Parcels for the purpose of making,
at Hudson's cost and expense, surveys, measurements, tests,
studies or other investigations with respect thereto, and perform
such other work thereon in preparation for development, provided
Hudson shall defend, indemnify and hold the Town harmless from
and against any and all claims, actions, losses, costs, damages,
expenses (including reasonable attorneys' fees) resulting from
any negligent act or omission on the part of Hudson, its
designees or their respective employees, agents and/or
contractors; provided, however, Hudson shall not be liable for



any real or alleged diminution in the value of the Redevelopment
Parcels resulting from the facts obtained during such
investigations and studies.

19.1. Hudson and the Town will concurrently herewith enter
into a Stipulation of Settlement (the "Stipulation"), in a form
reasonably acceptable to counsel, dismissing the Town from the
Action with prejudice and dlsm1931ng with prejudice all claims
and counterclaims made by the Town against Hudson therein.

Hudson hereby waives any claims Hudson has against the Town for
contribution to the costs of environmental remediation of the so-
called "Diamondhead" site, and/or the Redevelopment Parcels and
the Municipal Redevelopment Parcels, under CERCLA, and/or under
any other environmental laws or regulations, or common law
(collectively, "Environmental Claims"). Hudson further agrees to
defend, indemnify and hold harmless the Town against any
judgments, claims, actions, damages, liability and expense,
including reasonable attorney fees, to which the Town may be
subject for Environmental Claims: a) by defendants now, or
hereafter, named (whether as defendants, co-defendants, third or
fourth party defendants) in the Action; or b) by such parties in
such other action, litigation or other proceeding, that may arise
out of, be related to, or otherwise facilitate, Hudson's
development of the Diamondhead site and/or the Redevelopment
Parcels and the Municipal Redevelopment Parcels, within which
action damages or contributions are sought from the Town to
defray the cost of environmental remediation of the Diamondhead
site and/or the Redevelopment Parcels and the Municipal
- Redevelopment Parcels. The aforementioned waiver and indemnity
shall be further memorialized in the Stipulation. The foregoing
indemnity shall be in addition to the indemnities provided in
Section 20. of the Master Agreement.

19.2. The Town shall upon request of Hudson Meadows,'
assign all the Town's Env1ronmental Claims, and/or actions for
contribution from third parties for Environmental Claims that may
be asserted by the Town, or that may be assertable against the
Town, with reéspect to which Hudson provides waivers to the Town,
and/or defense and indemnification to the Town pursuant to
Section 19.1 of this Amendment. 1In the event Hudson's rights to
lease and develop a Redevelopment Parcel are abandoned,
surrendered or otherwise terminated, with respect to which
Redevelopment Parcel waivers and/or defense and indemnification
are due to the Town under Section 19.1 of this Amendment, then,
in that event, the Town shall release Hudson from any obllgatlon
under Section 19.1 of this Amendment, with respect to such
parcel, on a "nunc pro tunc" basis, effectlve as though
Section 19.1 had never been applicable to such parcel; except to
the extent of any compensation or contribution (net of costs of
collection) that Hudson shall have secured pertaining to such
parcel(s). Such abandonment, surrender or termination with
respect to any one or more parcels shall not operate to discharge
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Hudson of any other obligation to the Town under the Master
Agreement or under this Amendment.

19.3 - In the event of a permitted assignment, pursuant
to Section 10. and/or Section 14. of this Amendment, of Hudson's
right to Lease a Redevelopment Parcel(s) to a third party joint
venture or other association, of which Hudson is a part, the
purpose of which is the redevelopment of the applicable
Redevelopment Parcel(s) and/or Municipal Redevelopment Parcel (s),
Hudson may then cause such joint venture or other association to
act as indemnitor to the Town pursuant to Section 19.1 of this
Amendment and Hudson (except to the extent of its participation
in such joint venture or association) shall be freed and relieved
of any further liability thereunder.

19.4. The Stipulation will also include a waiver and
termination of the requirement for Hudson Meadows to attract the
development of a major league baseball stadium set forth in Order
and Stipulation of Settlement, dated June 4, 1986, in United
States District Court, Civil Action # 84-4056. '

19.5. The Stipulation shall incorporate the terms of this
Amendment. The Stipulation and this Amendment shall otherwise be
subject to the terms of all other Consent Orders, Stipulations of
Settlement, or Settlement Agreements, to which the Town and
Hudson are parties, that were previously entered in the United
States District Court, and/or in the Superior Court of New
Jersey, pertaining to the Redevelopment Parcels.

20. As modified hereby, all of the terms, covenants and
conditions of the Master Agreement and First Lease are hereby
ratified and confirmed in all respects and shall remain in full
force and effect.

21. The provisions of this Amendment to Lease and Master
Leasing and Option Agreement shall bind and inure to the benefit
of the partles hereto and their respective personal
representatives, successors and assigns.

22.1 Hudson hereby waives, relinquishes and foregoes any and
all claims to the purchase moneys, or other proceeds, to be paid
to the Town by the HMDC, in conjunction with the HMDC's pending
acquisition from the Town of certain parcels, within what is
commonly known as the Kearny Marshlands, that are designated as
part of lggk ggs Lot ;2 (;g pg g;mgllg gugg; ;ggg). Block 286

the tax map of the Town (the "HMDC Purchase Parcels") Hudson
hereby further waives, relinquishes and foregoes any right, or
claim of right, to lease or develop the HMDC Purchase Parcels
under the Master Agreement and this Amendment, or pursuant to any
other source of right, or claim of right. With respect to Block
205 Lot 19, the foregoing waivers by Hudson shall not be

10



applicable to that portion of Block 205 Lot 19 outlined on the ‘
plan attached hereto as Exhibit 4 which is not being purchased by
the HMDC and which is to be formally subdivided by the Town.
Hudson agrees that it will execute such further memorializations
of the foregoing waivers as the Town, or the HMDC, may reasonably
request.

22.2 Hudson further agrees to waive, relinquish and forego
- any and all claims to the puréhase moéneys, or other proceeds, to
"be paid to the Town by the HMDC, in conjunction with the HMDC's

pending acquisition from the Town of _;ggx_ggﬁ__gt__g on the tax
map of the Town.

23. Within the Actlon, Hudson has raised certain
allegations and arguments in support of Hudson's request for an
order, disqualifying the Town Attorney appearlng in the Action
from further representing the Town, either in the Action, or with
respect to other Town business of interest to Hudson. With the
advice and consent of counsel for Hudson (including, but not
limited to, counsel for Hudson, designated by Hudson in the
Action as "Special Counsel"), Hudson hereby withdraws and = .
relinquishes all claims for such dlsquallflcatlon of the Town
Attorney, whéther asserted or assertable in the Action, or in any
other proceedings or forums. The Stipulation shall further
memorialize Hudson's aforesaid withdrawal of its objections to
the Town's representation.

24. The Town represents and warrants that the execution of

this Amendment has been duly approved and the resolution attached

hereto as Exhibit 5 has been duly adopted and enacted by the
Town.

25. Town agrees to provide affidavits of title and such
other documentation as may be reasonably and customarlly
requested by Hudson's title insurer.

26. This Amendment may be executed in counterparts each of
which shall constitute an original. The Amendment shall be
effective upon the execution of the last counterpart hereof.

27.. To the extent of any conflict between the terms of this
Amendment and the terms of the Master Agreement and/or First
Lease, the terms of this Amendment shall supercede and control.

28. The Town and Hudson further agree to execute,
acknowledge and deliver all such further documents or assurances,
- and cause to be done all such further acts as may at any time

hereafter be reasonably required to implement the terms of the
Master Agreement, the First Lease and this Amendment.
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IN WITNESS WHEREOF, the Town and Hudson have caused this
Amendment to Lease and Master Leasing and Option Agreement to be
executed effective as of the day and year first above written.

TOWN OF KEARNY

Name : :_d&/’eew erL_z

Town Clerk

Attest: . HUDSON MEADOWS URBAN RENEWAL

DEVELOPMENT CORPORATICN

Namé/Jerry furco, g, :Mimi
Title:Secretary Title:President

12



STATE OF NEW JERSEY
COUNTY OF HUDSON

BE IT RESOLVED this 9th day of November, 1999 personally appeared

Peter ]. McIntyre, Mayor of the Town of Kearny and he acknowledged under
oath, to my satisfaction, that he signed and delivered the attached document as

Pl
rune; Esq

Attorney-at-Law of New Jersey

the voluntary act and deed of the Town of Kearny.
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. EXHIBIT 1-B

To be Added to Master Agreement as Redevelopment Parcels
Block 205 Lot 24 |
Block 205 Lot 27
Block 205 Lot 29
Block 205 Lot 30

To be Rel ed fr ex reemen
Block 284 Lot 29
Block 294 Lot 1-A



 EXHIBIT 2
FIRST REDEVELOPMENT PARCEL

BEHAR SURVEYING ASSOCIATES, P.C
PROFESSIONAL LAND SURVEYORS
PROFESSIONAL PLANERS

200 MURRAY HILL PARKWAY

EAST RUTHERFORD, NEW JERSEY 07073
201-939-8170 FAX 933-0214

- LEGAL DESCRIPTION - PROPOSED 5 ACRE LOT

- BEGINNING AT A POINT, SAID POINT BEING 4 COURSES AND DISTANCES

FROM THE INTERSECTION OF THE NORTHEASTERLY LINE OF BERGEN
AVENUE AND THE CENTERLINE OF LANDS N/F ERIE LACKAWANNA
RAILROAD (HARRISON KINGSLAND CONN. BRANCH) RUNNING (A)S 42
DEGREES 53 MINUTES 35 SECONDS E 440.87' ALONG THE SAID LINE OF
BERGEN AVENUE THENCE (B) N 46 DEGREES $9 MINUTES 25 SECONDS E
60558" THENCE (C) N 72 DEGREES 11 MINUTES 55 SECONDS E 291.57"

THENCE (D) N 67 DEGREES 36 MINUTES 40 SECONDS E 491.80' TO SAID
BEGINNING POINT RUNNING THENCE

1. N 25 DEGREES 17 MINUTES 30 SECONDS W 519.29' THENCE
‘2, N 78 DEGREES 10 MINUTES 57 SECONDS E 494.00' THENCE
3.S 11 DEGREES 49 MINUTES 03 SECONDS E 505.00' THENCE

4. S 78 DEGREES 10 MINUTES 57 SECONDS W 373.00' TO THE POINT OR
PLACE OF BEGINNING.

NOTE- SAID DESCRIPTION DRAWN IN ACCORDANCE WITH BOOK 3429
PAGE 848, ET SEQ,, AND PLAN ENTITLED "PROPOSED FIRST STAGES OF
120.64 ACRE WAREHOUSE DEVELOPMENT" DONE BY GEORGE CASCINO, P.E,,

P.P. DATED SEPTEMBER 14, 1999, SAID LEGAL DESCRIPTION NOT BASED
ON ACTUAL FIELD SURVEY.



Exhibit “3”
- Task Schedule

TASK

PRE-CONDITION

Enter into Redevelopment Agreement
with Hackensack Meadowlands
Development Commission (“HMDC”)

Within 6 months after Redevelopment

Plan has been enacted by HMDC, and all
appeal penods have expired.

Prepare new or updated economic and site

| feasibility studies.

Within 6 months aﬁer fundingis
committed for HMDC’s (i) detailed scope
of work and (ii) contributions under the
Redevelopment Agreement (the
“Commitment Date”). ‘

Prepare new or updated traffic studies.

Wlthm 9 months after the Commitment
Date.

Prepare new or.ﬁpcietedfgeotechhicﬁel o

Astudles

Within 1 year after the Commitment Date.

Submit enwronmental remedlauon plan

Wlthm 15 months after the Commnment "
Date.

Submit land-fill closure plan.*"‘

Within 18 months aﬁer the Commiiment
Date.

Begin solicitation of financing and/or
venture capital. :

Within 2 years after the Commnment

| Date.

Begin solicitation of tenants.

Within 2 years aﬂer the Commitment

Date.

Sublﬁit prehmmaxy site plan/sﬁbdiVision
: approval apphcauon

Within 2- 1/2 years after the Comnntment |

Date.

Submit wetlands/Army Corps apphcanon
for permits.**

Wlthm 2- 1/2 years after the Commltment

| Date.

Submit for sewer, DO’I‘ erosion conu'ol,
stormwater and additional permits. **

Within 3 years after the Commmnent

| Date.

-




Solicit bids for land-fill closure.

Within 4 months after obtaining all
zoning, site plan, subdivision, drainage, -
grading, environmental and wetland
approvals; all variances and special use
permits have been obtained; all utility
connection, approvals, allocations and
capacities have been obtained; and all
appeal periods have expired (the
“Approval Date™). |

Begin land-fill closure. **

The later of 6 months afterthe approval
Date or 4 months after completion of
containment wall by HMDC.

Solicit bids for environmental
remediation. **

Within 6 months after the Approval Date.

Begin environmental remediation. **

The later of (i) 8 months after the
Approval Date, (ii) 2 months after
completion of containment wall by
HMDC, or (iii) 1 month following :
finalization of contract for envxronmemnl
remediation.

Begin clean-up, cutting and grading.

Within 6 months after completion of land-
fill closure and environmental soils ,
remediation and issuance of construction
and building permits (the
“Commencement Date”)

Begin footings and foundations.

Within 2 months after the Commencement
Date (subject to compaction of surcharge
or dynamic compression)

All timelines are subject to force majeure and other events beyond the control of

Hudson Meadows Urban Renewal Development Corporation (“Hudson™)
including, but not limited to (i) moritoria, (ii) inclement weather or weather

otherwise impairing any task, and (iii) approvals, permits, consents and the like
required to be obtained from third parties.

*%

responsibility.

To be discussed and resolved with HMDC regardmg tumng and allocation of
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EXHIBIT 5
RESOLUTION



EXHIBIT 5
RESOLUTION

TOWN OF KEARNY
COUNTY OF HUDSON

1999-(R) - 3L.5-/F

COUNCILMEMBER: 7 ) aL[,/e_

WHEREAS, Hudson Meadows Urban Renewal Corporaﬁion ("Hudson
Meadows") has been prosecuting multi-party litigation in the United
States District‘Court for the District of New Jersey, under the.
caption: Hudson Meadows Urban Renewal Cor ofacion v. Hackensack

Meadowlands Development CommisSsion, et als., Civil Acticn No. 97-
| 5727 (JAG) ("the Action"), in which Hudson Meadows-has joined the
Town of Kearny, New Jersey(("thg‘Town") as a party deferdant;

WHEREAS within the Action, Hudson Meadows has asserted certain

claims ‘against the Towﬁ, including claims that the Tcwn is in
breach of that certain Master Lease and Option Agreement, dated
August 8, i979 ("the Master Agreement"), wherein the Town granted
Hudson Meaddws the option of leasing, as redevelcrper, certain
parcels of‘lland owned by the Town referenced in the Master
Agreement; |

WHEREAS, the Town has asserted c¢ounterclaims in the Action,
including claims for rescissioﬁ of the Master Agreement;

WHEREAS Hudson Meadows has proposed settlement of the Action,
through the entry of a  form of agreement: amending thes Master
,Agreement;_dismissing the Action; and reaffirming the con;;ac:uél
relationéhip of the parties under thé Master Agreement, subject to
the éxChange of additional considerations betwéeh thg parties tc pe

1



stated in an amendment of the Master Agreement;

WHEREAS, pursuant to prior authorizing resolution of Council

of the Town of Kearny ("the Council"), counsel for the Town have
met from time to time with counsel and principals of Hudson Meédows
for'purpose of negotiating such a form of agreement'in settlement
of the Action;

WHEREAS, the Hackensack Meadowlands Development Commission
("HMDC"), in the exercise of its redevelopment powers pursuant to
N.J.S.A. 13:17-20, has imparted to the Town and to Hudson Meadows,
the HMDC's determination that a settlement of the Action, between
the Town and Hudson Meadows, is both necessary and desirable in
order to facilitate the H.M.D.C.'s contemplated exercise of its
redeveiopment powers with respect to certain lands subject to the
Master Agreement, and . in order to facilitate .the HMDC's
discretionafy acquisition from the Town of certain parcels of
Kearny Marshlands, for purpose of open space preservation ("the
HMDC purchase");

WHEREAS in furtherance of the HMDC's aforesaid desire to
promote and encourage settlement of the Action, the HMDC has
sponsored a series of settlemeht conferences at the offices of the
HMDC, which have frOm.time to time been attended by the Mayor and
by Members of the Council of ﬁhe Town of Kearny, and the Town
Business Administrator, as well as by counsel for the Town;

WHEREAS pertinent portions of the terms of settlement offered

by Hudson Meadows have been reviewed on the Town's behalf by the



Tax Assessor of .the Town, the Town real estate appraisal
consultant, and the Town Engineer, as well as by other interested
officials of the wan,'in'addition to general réview by the Town
Attorney as to the form of settlement agreement offered by Hudson;

WHEREAS, in culmination of the aforesaid negotiations, Hudson

Meadows has executed the attached form of Amendment of the Master
Agreement, providing for the settlement of the Action and the
exchange of considerations recited therein, by way of restatement
and clarification of the rights and responsibilities of the parties
under the Master Agreement ("the Amendment"), in order that the
parties might cease litigating and thereby facilitate and achieve
the development of the parcels of land that are subject to the
Master Agreement and the Amendment;

WHEREAS continued prosecution of the Town's defenses and
counterclaims in the Action, -would: a) subject the Town to
additional 1litigation costs; b) contribute to delay of the

development of the parcels subject to the Master Agreement and

Amendment; c) delay the Town's realization of the benefits of
improvemernits of said parcels; and d) further delay the

consummation of the aforementioned HMDC purchase, and the Town's
realization of the sale proceeds therefrom;

WHEREFORE, BE IT RESOLVED, by the Mayor and Council of the

Town of Kearny, as follows:

1. That the Action be settled on the terms set forth in the



aforesaid Amendment annexed hereto;

2. That the Mayor shall be,'aﬁd Hereby is, authorized and
charged with executing Eounterparts of the Amendment on behalf of
the Town, along with such other documents contemplated therein, in
order to implemént the Amendment's terms and purposes; and

3. The Mayor, Town Business Administrator, Town Clerk, and

all other appropriate officers, employees and agents of the Town,
are hereby authorized and direcﬁed to do all things necessary and
convenient to implement‘the‘Amendment, and the Master Agreement,
and to initiate the municipal proceedings and actions contemplated

therein, in settlement of the Action.

ADOPTED: November 7 , 1999
I hereby certify that the foregoing Resolution was adopted by

the Council on November ?/, 1999.

249387.1
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MASTER LEASING AND OPTION AGREEMENT
BETWEEN
THE TOWN OF KEARNY
AND
MIMI DEVELOPMENT CORP.

THIS AGREEMENT (the '"llaster Agreement"), made as of
the §”+\ day ofvyhiyuiﬁ—‘ , 1979, by and among THE TOWN OF
KEARNY, a municipal corporation of the County of Hudson and
State of New Jersey (the "Town'), and MIMI DEVELOPMENT CORP.,
a corporation of the State of New Jersey, having corporate offices
at 590 Belleville Turnpike, Kearny, New Jersey 07032 ("Mimi'").
WITNESSETH

WHEREAS, the Town is the owner in fee simple of a tract
of land, consisting of approximately 638.24+ acres and lying within
the municipal boundaries of the Town, which is more particﬁlarly
described on the map annexed hereto as Schedule A and incorporated
herein by this reference (the "Redevelopment Area'); and

WHEREAS, the Town is desirous of improving the
Redevelopment Area for the purpose of increasing émployment
opportunities and tax ratables which will benefit the residents
and inhabitants of the Town; and

WHEREAS, the Town has undertaken a redevelopment project
for the proper utilization and redevelopment of the Redevelopment
Area (the '"Redevelopment Area Project") in.order to facilitate
its orderly commercial and industrial development, and to secure
these ends finds it necessary to provide financial assistance in
the form of tax abatement pursuant to the ''Urban Renewal
‘Corporation and Association Law of 1961," Chapter 40 of the
Public Laws of 1961, N.J.S. 40:55C-40, et seq., as amended and

supplemented (the "Fox-Lance Act"); and
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WHEREAS, The Redevelopment Area Project is being under-
taken in accordance with a redevelopment plan for the Redevelop-
ment Area designated as the 'Kearny Meadowlends Redevelopment
Area Redevelopment Plan", a copy of which is annexed hereto as
Exhibit 1, and is incorporated herein by this reference (the
"Redevelopment Plan"); and

WHEREAS, under the Redevelopment Plan, an area within
the Redevelopment Area, outlined in red on Schedule A hereto,
which outline is incorporated herein by this reference (the
"First Redevelopmeﬁt Parcel”) is designated for use as a ware-
housing, manufacturing or distribuﬁion center; and

WHEREAS, the Town intends to lease the Redevelopment
Area to the Redeveloper (as hereinafter defined) pursuant to
one or more leases, each relating to the redevelopment of a
particular Redevelopment Parcel, and each substantially in the
form of the agreement executed simultaneously herewith which
relates to the leasing and redevelopment of the First Redevelopment
Parcel, which is incorporated herein by this reference (the "First
Lease"), with a view to preventing blight and blightingvinfluences
within the Redevelopment Area and to facilitate the redevelopmen=
of this area in accerdance with the purposes and goals of the
Redevelopment Plan:; and

WHEREAS, the Town presently desires to lease the First
Redevelopment Parcel to the Redeveloper in accordance with the
terms and conditions of the First Lease in order to permit the
construction thereon by the Redev'eloper of a complex consisting
of at least 50,000 square feet of space for warehousing or
manufacturing or distribution; and

VHEREAS, the Town has ccensidered the.Redeveléper's‘proposal
for the redevelopment of the First}Redevelopment Parcel; and

WHEREAS, the Town has further reviewed the Redevelover's

schematic site plan; and’

>
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WHEREAS, the Town is prepared to lease the First Rede-
velopment Parcel to the Redeveloper, and the Redeveloper is
willing to lease the Tirst Redevelopment Parcel from the Town
and to refevelop the First Redevelopment Parcel, in each case
in accordance with the terms of this Agreement and of the
applicable Lease; and

WHEREAS, the Town believes that the leasing and redevelop-
ment of the First Redevelopment Parcel, and of thé Redevelopment
Area, pursuant to this Agreement, and the fulfillment generally
of this Agreement, are in the vital and best interests of the
Town, and the health, safety, morals and welfare of its residents,
and in accord with the public purposes and provisions of the appli-
cable state and local laws and réquirements under which the
Redevelopment Area Project has been}undertaken and is being
assisted;

NOW, THEREFORE, in consideration of the premises and the
mutual obiigations of the parties hereto, each of them does here-
by covenant and agree ﬁith the .others as follows:

1. Definitions:

As used hgrein, each of the following terms shall have
the meaning assigned to it, as follows:

a. ''Commenzement Date" of each Lease of each
Redevelopment Parcel executed pursuanf to this Agreement: as
defined in Paragraph a; subject, howéver, to the provisions of
Paragraph 15.

| b. "Completion'" of any Imﬁrovemenc: issuance of
a Certificate of Occupancy with respect thereto by the appropriate
governmental body or agency. |

c. "First Improvements': As defined in Paragraph 6c¢.

d. "First Lease': As defined in the Recitals, énd

more particularly in Paragraph 3c.



e. '"First Project': the First Redevelopment Parcel
and the First Improvements. -

f. "First Redevelopment Parcel': As defined in the
Recitals.

g. 'Tox-Lance Act'": As defined in the Recitals.

h. "HMDC": The Hackensack Meadowlands Development

Commission, or any successor governmental body.

i. "Mimi": As defined in the Preamble.
j. '"Impositions': As defined in Paragraph 5.
k. "Improvement" or "Improvements': the building or

buildings and/or other related structures to be erected on any
specifically identified Redevelopment Parcel.

1. '"Land Improvements': As described in Paragraph
6b .

m. ''Lease': A lease for rede§elopment of a particular
Redevelopment Parcel, executed pursuant to this Agreement, and
substantially in the form of the First iease. as more particularly
described in Paragraph 3b.

n. "Leased Property'": As defined in Paragraph 12.

o. '"Lease Term': As defined in Paragraph 4.

p. 'Lease Year'": A period of twelve (12) calendar
months beginning on the Commecement Date of the particular Lease,
or on any anniversary thereof;

q: "Lessee': The entity which shall be the tenant
under a Lease; such entity shall be'either Mimi or a Permi;ted
Assignee, |

r. '"Lessor": The entity which shall be the Landlord
under a Lease; such-éntity shall either be the Town or a.successor
thereto.

s. '"Lot": as the sense and circumstance fequir&, an
entire Redevelopment Parcel, or a specifically designated portion

theyeof referable to and part of a specific Unit, if the Project



rcferable to such Redevelopment Parcel is undertaken in Units.

t. "Master Agreement': This Agreement.

u. '"Mortgage Loan'': As defined in Péragraph 12.

v. '"Optionor': The entity which shall have the
right to exercise the option described in Paragraph 18; such
entity shall be either Mimi or a Permitted Assignee.

w. "Permitted Assignee': Any person or entity to
whom an assignment or transfer has been made in accordance with
Paragraph 11.

X. '"Permitted Assignment': Any assignment or
transfer made in accordance with Paragraph 1l1.

y. '"Project'": an entire Redevelopment Parcel and
all Improveménts thereon; if any Project is undertaken in Units,
the term means the tdtality of al} such Units.

z. "Redeveloper': The entity which shall have the
rights and duties of the Redeveloper with respect to any
Redevelopment Parcel; such entity shall be either :limi or a

Permitted Assignee.

aa. 'Redevelopment Area': As defined in the Recitals.
bb. '"Redevelopment Area Project'': As defined in the
Recitals.
. cc. '"Redevelopment Parcel': A particular section
of the Redevelopment Area, specifically numbered and identified
and described as one or more Lots in one or more Building Permit
applications, as the portion of the Redevelopment Area with respect
to which a particular Improvement or related series of Improvements
is proposed to be constructed, and which is the subject of a Lease.
dd. 'Redevelopment Plan'': As defined in the Recitals,
ee. ''Severence Lease" or "Sever&nce Leases': As

defined in Paragraph 12.



ff. "Town'": As defined in the Preamble.

£f. "Unit": A particular Lot and the related
Improvement, specifically numbered and identified and described
as such, in the same manner as a Lot is identified, if the
Project of which it is a part is undertaken in Units.

2. Warranties of Title, etc.

In order to induce Redeveloper to enter into this Agree-
ment, and to expend the sums of money for the redeveiopment of
the Redevelopment Area required hereunder, and intending Redevéloper
to rely théreon, the Town hereby warrants and represents to the
Redeveloper that:

a. (1) The Town is the sole owner in fee simple of,
and has good and marketable title to, the Redevelopment Area,
free and clear of any and all liens, encumbrances, equities, or
claims, except those deécribed in Paragraph 3 hereof, and except
as shall be disclosed by restrictions of record, provided that no
such.restriction shall render the Town's title to the Redevelopment
Area other than '"good and marketable'.

(2) For purposes of this Agreement, the Town's
title to the Redevelopment Area shall be deemed to be "'good and
marketable" if a recognized reputable title insurance company
a2uthorized to do business in the State of New Jersey issues to
the Town at the simultaneous execution of this Agreement and of
the First Lease a standard New Jersey Realty Board form of title
policy insuring the Town's ownership of the fee estate in the |
Redevelopmené Area, and simultaneously issues to the Redeveloper
a standard New Jersey Realty Boérd form of title policy insuring
the Redeveloper's ownership of the only leasehold estate in the
First Redevelopment Parcel (and a.lsé then issues a v"'title bindér"
evidencing a commitment to insure Rédé&eloperfs ownership of the
only leasehold estate in the balance of thenRedevelopment Area,
as 9f the date of execution of the First Lease) and each such
. pPolicy (or binder, as the case may be) contains only the standard
rrinted eXxceptions. and the amount of the premium for that policy

i1s calculated at the issuing comrany's regular rates. If such a

- -
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policy is not obtainable, title to all or the affected portion

of the Redevelopment Area (or to the First Redevelopment Parcel, as
the case may be) shall be deemed not good and marketable, and
Redeveloper will have no obligation to lease the affected portion

of the Redevelopment Area (or the First Redevelopment Parcel, as

the case may be) and may refuse to consummate the entire transaction
contemplated by this Agreement, without penalty of any kind.

(3) Notwithstanding anything fo the contrary in the
foregoing, if a recognized reputable title insurance company
authorized to do business in the State of New Jersey ic willing
to issue a policy to Redeveloper as the named insured, insuring
Redeveloper's title to the leasehold estate in the subject Parcel,
but at a premium based on a rate higher than its regular rate, and
if the Town agrees to pay and does pay the amount by which the
premium chargéd by the title insurance company exceeds one cal-
culated at its regular rate, then, at Redeveloper's sole and
exclusive option, Redeveloper may consummaﬁe the transaction as
so modified.

b. Schedule B, annexed hereto and incorporated herein
by this reference, contains a true and complete list of all
existing encumbrances, conditions, rights, covenants, easements,
restrictions, and rights-of-way, affecting the Redevelopment Area:
the Town will not further encumber or restrict the use of all or
any part of the Redevelopment Area after the date of execution of
this Agremeent without the prior written consent of the Redeveloper.

¢. No part of the Redevelopment Area is presently subject
to any claim of the State of New Jersey as tidelands and the Town
has heretofore obtained all riparian rights affecting title to the
Redevelopment Area.

d. The Town will take allnnecessary steps to assure that
each Redevelopment Parcel may be leased to Redeveloper for the

purposes herein set forth, and may be redeveloped by Redeveloper



in accordance with the terms of this Agreement and of the

applicable Lease.

e. The Redevelopment Area has been/dg%}lagg properly
declared "blighted" by the governing body 6f the Town in accord-
ance with the applicable provisions of the Blighted Area Act,
N.J.S.A. 40:55-21.1 et seq. and of the Fox-Lance Act.

f. The Town will take all necessary measures to
assure the abatement of property taxes in accordance.with the
provisions of the Fox-Lance Act for all Improvements to be made by
Redeveloper in the Redevelopment Area; without limiting the
generality of the foregoing, the Town shall make the benefits of
the Fox-Lance Act available to thg fullest extent with respect
to each Redevelopment Parcel leased from the Town pursﬁant to
this Agreement, under the terms of the applicable Lease; for this
puréose, the Town shall enter into a separate Financial Agreement
with the Lessee/Redeveloper with respect to each Lease of a
Redevelopment Parcel; each such Financial Agreement shall be in
the form attached hereto as Exhibit 2, which is incorporated
herein by this reference, and shall be executed no later than
the first to occur of (i) the date which is sixty (60) days after
the Commencement Date of the appliéable Lease; or (ii) the date
which is sixty (60) days after the date of written notice by
the Lessee/Redeveloper to the Town stating that the Lessee/Re-
developer is ready, willing and able to eriter into the applicable
Financial Agreement, providing the necessary data required by the

Fox-Lance Act, and requesting that the Town execute the same.
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h. The Town recognizes that there is presently a 93+
acre tract being used for dumping under an existing Lease which
will expire October 31, 1985 and this Lease is subject thereto.

The Town recognizes that this tract is included in the Master Lease
covering the Redevelopment Area. Accordingly, the Town has inclu-
ded this acreage in this Leése.

i. The Town will take all necessary and éppropriate
measures to enable Mimi and the Town to secure a determination‘from
the Federal Interstate Commerce Commission (the "I.C.C.") that all
or any specified portion of the Redevelopment Area has the status
of a "free zone'" under the applicable laws and regulations, inclu-
ding, without limitation, co-operating fully with Mimi in connection
with each application to the 1.C.C. for such a ruling; provided,
however that in fulfilling its obligation under this paragraph 2i,
the Town may, but shall not be required to, undertake any action
that would require it to incur legai fees.

J. The Town will take any and all cther or further
‘action necessary or appropriate to implement this Agreement or to
effectuate its purposes, subject to paragraph 2h.

3. Leases of Redevelopmentrparcels

a. Subject to all of the terms, covenants and condi-
tions of this Agreement and of the applicable Lease, the Town
hereby agrees to lease the First Redevelopment Parcel to the
Redeveloper, and Redeveloper hereby agrees to lease the First
.Redévelqpment Parcel.from the Town, to have and to hold the Ssame
for the term and at the rent as hereinafter provided, SUBJECT TO:

(1) all existing encumbrances, cdnditions, rights,
covenants,'easementg, restrictions and rights-of-way of record,

which are listed on Schedule B, annexed hereto and incorporated

herein by this reference; and

(2) applicable'zoning, land use, and building laws

’

regulations and codes: and

(3) such matters as mdy be disclosed by a current

inspection or survey; and
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(4) buildihg and restrictions specified in the
Redevelopment Plan; and

(5) the conditions subsequently provided in
Paragraph 14 hereof; and

(6) all other conditions, covenants and restrictions
set forth or referred to elsewhere in this Agreement.

b. (1) Insofar as possible, this Agreement specifies
the terms of each Lease of a Redevelopment Parcel to be executed
by the parties hereto in furtherance of the Redevelopment Plan
(as, for example, in Paragraphs 8 through 17), and each such
provision shall be included in each Lease executed pursuant to
this Agreement as an integral part of such instrument.

(2) The First Lease shall be in the form of the
instrument executed simultaneously herewith with respect to the
redevelopment and leAsing of the First Redevelopment Parcel
which is incofporated herein by this reference.

(3) As more particularly.set forth in Paragraph 18a,
each ‘subsequent Lease of a Redeveiopnent Parcel executed pursuant
to this Agreement, shall be substantially in the form of the First
" Lease, Sut the references therein and the requirements thereof
(concerning, e.g., the subject Redevelopment Parcel, t'.e Project
involved, the particular Redeveloper, and the applicable construc-
tion schedule) shall relate to the particular transaction.

c. The First Lease shall be executed simultaneously
herewith. Each subsequent Lease of a Redevelopment Parcel shall
be executed as provided in Paragraph 18c;

4. Lease Term
a. The Term of each Lease executéd.hereunder will

be-a period of seventy-five (75) years, beginning on the

Commencement Date of that Lease.

b. The Commencement Date of each Lease of each

Redevelopment Parcel executed pursuant to this Agreement shall

-10-




be the first day of the caiendar month coinciding with or next
following the last to occur of:

(1) The date which is six (6) months subsequent to
the date of execution of that Lease; or

(2) The date of receipt by Redeveioper from HMDC,
the U. S. Army Corps of Engineers, and every other governmental
body having jurisdiction with respect thereto, of all permits and
approvals which are necessary as a precondition to Commencement
of physical construction of the first Unit of the Improvements
proposed to be constructed on the subject Redevelopment Parcel,
provided, however, that it is understood and agreed that, prior to
such Commencement Date, Mimi and/or the Redeveloper shall be
permitted to enter upon the subject Redevelopment Parcel for the
purpose of doing test soil borings, engineering surveys, and similar
preparatory work consistent with the uses contemplated by this
Agreement, and that none of this activity will be deemed to be
either the actual commencement of any construction activity, or
the weiver of any requirement of this Paragraph 4b. for any
purpose of the Lease of the subject Redevelopment Parcel or for
any purpose of this Agreement.

5. Rental
a. Redeveloper agrees to pay to the Town during the

Term of each Lease of a Redevelopment Parcel which is executed
under this Agreement, including the First Lease:

(1) (A) initial rent at the rate of Four Thousand
($ 4,000.00) Dollars per calendar year, apportiened pro rata for
any partial year. This initial rent shall be payable in quarterly .
installments, in advance, on the first day of January, April,
July and October, withoht notice or demand, and without deduction,
abatement or set-off for any reason whatseever, except as in
- this Agreement specifically provided, beginning on the Commencement
Date of the particular Lease, and ending on the date of issuance

of a Certificate of Occupancy by both the Town and HMDC with respect



the Improvemen: : on the particular Redevelopment Parcel; provid..d,
however, that ' . totdl amount of such initial rent which shall
be currently dJi.. and payable to the Town with respect to any
particular calunlar year shall not, under any circumstances,
exceed Four Thousand ($4,000.00) Dollars; and provided, therec-
fore, that if, 1t any time, the payment of initial rent shall
be currently r. ;uired under more than one Lease, then the total
amount of such initial rent which is due and pavable for such
ﬁortion of such calendar year shall bé apportioned amons tic
various leascd iidevelopment Parcels with respect to which such
initial rent is rhon imposed, Pro rata, on the basis of their
respective acrcayes; and/or
(") operating rent at the rate of One Thousand
Five Hundred (%1,500.00) Dollars per acre per annum (which
shall be apportioned pro rata) for the subject Redevelopment
Parcel. Such rental shall be payable in quarterly installments,
in advance, on the first day of Januarw, April, July and October,
durf%g each year of the Lease Term of that Redévelopment Parcel,
without notice or demand and without deduction, abatement o1
set-off for any recason whatsoever, except as in this Azrceement
specifically provided, commencing from the earlier of
(1) (a) in the case of the First Leasc, the date
which is two () ycars from the Commencement Date of the lease
Term thereof, .und,
(b) in thecase of ecach subsequen; Lease, the
date which is three (3) years from the Cormencement Date of the

Lease Term thereof, or

(ii) the date of issuancc of a Certificate of
Occuparcy by Lorh the Town and HMDC with respec: to the Improve-
ments cn that Ridevelopment Parcel; together with
(2) as additional rent thereunder, to be paid no later
than the final due date therefor, without interest or penalty,

all-real estate Laxes, assessments, occupancy taxes, sewer rents,



water charges and all other taxes and charges including all in
lieu of tax payments (sometimes referred to collectively as
"Impositions'') levied, assessed, 6r imposed on, or attributable
to, the particular Redevelopﬁent Parcel, or arising from the
use, cccupancy or possession of the Improvements to be erected by
Redevelopment on that Redevelopment Parcel. It is intended that
each Improvement to be erected in the Redevelopment Area shall be
the subject of a separate tax assessment and that a separate
tax bill shall be issued for each Unit of each Redevelopment
Project. Redeveloper reserves the right to contest any and.all
individual assessments for Impositions, pursuant to law, before
the officer or body designated for the appeal of such matters;
provided, however, that notwithstanding any such contest,
Redeveloper shall pay the contested Imposition in the manner and
oﬁ the dates provided therefor, unless such payment is deemed
at law to operate as a bar to such contest, or would materially
interfefe with the prosecution of same (in which case., such
nénpayment shall not constitute a default);

(3) Notwithstanding anything to the contrary
herein, if any Lease Term hereunder commences by virtue of
the occurrence (or anniversafy) of an event described herein,
and if such event (or anniversary) occurs on a date which is
not the first day of a calendar month (and thus precedes the
Commencement Date of the particular Lease Term) then so much of
the foregoing described rentals as are otherwise then payable
shall be due and payable for such fraction of a month, pPro rata,
as part of the next-due installment of such rent under such
Lease, and, if such event (or anniversary) or such Commencement
Date occurs on a date which is not the first day of a calendar
quarter (and thus precedes the first rent payment date of the
particular Lease Term) then so much of the foregoing described
rentals as are ctherwise then payable shall be due and payable for
such fraction of a calendar quarter, pro rata, as part of the

next-due installment of such rent under such Lease.



b. ﬂotwithstanding anything to the contrary herein, the
Town shall make the benefits of the Fox-Lance Act available to
the fullest cxtent with respect to each Redevelopment Parcel
leased from the Town pursuant to this Agreement, under the terms
n{ the applicable Lease; for this purpose, the Town shall enter
into a Financial Agreerent with the Lessee/Redeveloper, in accord-
ance with the provisions of Paragraph 2.f.

6. Construction of Improverments

a. Redeveloper agrees to use its best efforts through
the term of this Agreement to redevelop the Redevelopment Area
in order to generate employment and tax ratables for the Town by
the Construction of such buildings and other facilities as are
permitted by law;

b. Redeveloper agrees to substantially complete at its
sole cost and expense within two (2) years of the Commencement
Date of the First Lease, certain land improvements benefiting the
Redevelopment Project (the 'Land Improvements'')(which shall include,
but not be limited to, £fill, roads, utilicy access lines, lights,
etc.) having a value of at least One Hundred Fifty Thousand
($150,000.00) Dollars, and such Land Improvements shall be pursuant
to schematic plans approved by the Town and shall be designed,
installed and constructed so as to provide access to, and public
utilities for, the Redevelopment Area.

c. No later‘than the second anniversary of the Cormence-
ment Date of the First Lease, Redeveloper agrees to construct
on the First Redevelopment Parcel, leasable buildings (the "F.rst
Improvements'), in accordance with preliminary plans heretofore
approved by the Town. as follows:

(1) one or more buildings having an aggregate in
excess of 50,000 square feet.

d. (1) The construction of the First Improvements shali

be commenced within twelve (12) months after the Comrencement
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Date of the first Lease, except aé otherwise provided herein,

and all of the First Improvements shall be sqbstantially com-
pleted within twenty-fourv(ZA) months after the date of commence-
ment of construction, as more particularly described in
Paragraphs 4(b)(2) and 6(c).

(2) The construction of the Improvements on each
subsequent Redevelopment Parcel shall be commenced within twelve
(12) months after the Commencement Date of the Lease of that
Redevelopment Parcel, except as otherwise provided herein, and
subject to the provisions of Paragraph 18b.(1l), all of the Improve-
ments on such subsequent Redevelopment Parcel shall be substantially
completed within thirty-six (36) months after the date of
commencement of construction thereof, as more particularly des-
cribed in Paragraph 4(b) (2). N

(3) The construction period described in Paragraph
6(d) (1) or 6(d)(2), as the case may be, shall be extended for a
period of time equal to delay for any of the causes set forth in
Paragrapn 15 hereof, or as a result of any pending or threatened
~administrative proceedings or litigation which, in Redeveloper's
opinion, will interfere with its ability to begin or to complete
construction of the particular Improvements involved.

e. The time for commencement of construction as set
forth in subparagraph (d) of this'Pafagraph 6 sh=21ll be extended for
the period.of any delay resulting from any dispute concerning
the construction plans.

7. Period of Du:atidn of Covenant on Use.

The covenant pertaining to the uses of the Leased Property
set forth in Paragraph 10 hereof shall remain in effect until
December 31, 2008, and at that time such covenant shall terminate.

8. Commencement and Completion of Construction of

Improvements,

- The Redeveloper agrees for itself, its successors and

-1§5-



assigns,and every successor in interest to the Redevelopment

Area, or any part thereof, and each Lease hereunder shall contain
covenants on the part of the Lessee/Redeveloper, for itself and
such successors and assigns, that the Redeveloper, and such
successors and assigns, shall promptly begin and diligently
prosecute to completion the redevelopment of each Lot which is

a part of the Redevelopment Area and is subject to such Lease,
through the construction of the Improvements thereon, and that

such construction shall in any event be begun within the period
specified in Paragraph 6 hereof, as applicable to such Lot, and
"shall be completed within the period specified in such Paragraph 6,
as so applicable. It is agreed, and each Lease hereunder shall

So expressly provide. cthat such agreements and covenants shall be
covenants running with the land and that they shall, in any event,
and without regard to technical claesification of designation, legal
or otherw1se and except only as otherwise speciflcally proviced in
the Agreement itself, to the fullest extent permitted by law and
equity, be binding for the benefit of the community and the Town
and enforceable by the Town against Ehe Redeveloper and its successors
and assigns to or of the Redevelopment Area or any part thereof

or any interest therein.

9. Certificate of Completion.

a. Promptly after completion of any Improvement on
any portion of the Redevelopment Area, in accordance with those
provisions of this Agreement and of the applicable Lease relat1ng
sole‘y to the obligations of the Redeveloper to construct such
Improvement (including the dates for beginning and completion
thereof), the Town will furﬁish the Redeveloper with an appropriate
instrument so certifying. Such certification by the Town shall be
(and it shall be so provided in the applicable Lease and in the
certification itself) a eonclusive determination of satisfaction
and termination of the agreements and covenants in this Agreement
and in the applicable Lease with respect to the obligations of the

Redeveloper, and its fuccessors and assigns, to construct such

-16-



Improvement and the dates for the beginning and completion thereof.
b. Each certification provided for in this Paragraph
9 shall be in the form of Exhibit 3, annexed hereto and incorporated
herein by this refercence,and will be recorded in the office of the
County Clerk for recording of deeds and other instruments pertaining
to the Redevelopment Area. If the Town shall refuse or fail to
provide any certification in accordance with the provisions of
thisParagraph 9, the Town shall, within thirty (30) days after
written request by the Redeveloper, provide the Redeveloper with
a written statement, indicating in adequate detail inwhat respects
the Redeveloper has failed to complete the particular Improvement
1nvolved in accordance with the provisions of this Agreement or
is otherwxse in default, and what measures or acts it wi'l be
necessary, in the opinion of the Town, for the Redeveloper to
take or perform in order to obtaih such certification.
c. 1If Redeveloper abandons the construction of any
Impfﬁvement on any Leased Property previously undertakeﬁ by
Redeveloper, or if Redeveloper fails to'complete the construction
of any Improvement in compliance with all applicable requirements
of this Agreement and of the aﬁplicable Lease, then the Twon
shall have the right, but not the obligation, to cdmplete the
construction thereof, without prejudice to any other right which
the Town otherwise possesses under this Agreement and under the
applicable Lease as a'consequence of such default; provided,
iowever, that if the Redeveloper was determined to have failed
to complete construction of the Improvement in compliance with
this Agreement and the applicable Lease for a specific reason or
reasons stated by the Town to be the grounds for withholding a
Certificate of Completion, as mecre particularly provided in the
foregoing Paragraph 9.b., then the Town shall not be deemed to
have properly completed construction of that Improvement'unless
the.Town does so in full compliance with all applicable provisicns

of this Agreement and of the applicable Lease, and in a manner



which completely satisfies the Town's prior reasons for not furnish-
ing the Redeveloper with thé appropriate Certificate of Completion
in accordance with the other provisions of this Paragraph 9.

d. Any dispute arising under this Paragraph 9 may be
submitted by either party ﬁo arbitration to be held in the Town
of Kearny in accordance with the then prevailing Construction
Industry Arbitration Rules oi the American Arbitration Association.

10. Restrictions Upon Use of Property.

a. The Redeveloper agrees for itself, and its
successors and assigns, and every successor in interest to or in
the Redevelopment Area, or any part thereof, and each Lease
hereunder shall contain covenants on the part of the Lessee/
Redeveloper for itself, and such successors and assigns, that
the Redeveloper, and such successors and assigns, shall:

(1) Devote the Redevelopment Area to, and only to
and in accordance with, the uses specified in the Redevelopment
Plan..;

(2) Rot discriminate upon the basis of race, color,
creed, religion, ancestry, national origin, sex, or marital
status, in the sale, léase, or rental, or in the use of occupancy
of, the Nadevelopment Area of any Improvement erected or to‘be
erected thereon, or any part thereof;

(3) In the sale, lease, or occupancy of the
Redevelopment Area,or any part thereof, not effect or execute
any agreement, lease, conveyance, or other instrument, whereby
the Redevelopment Area, or any part thereof, is restricted upon‘
the basis of race, color, creed, religion,ancestry, national
origin, sex or marital status; aad

(4) Comply with all State and local laws, in effect
from time to time, prohibiting diserimination or segregation by
reason of race, color, creed, religion, ancestry, national
origin, sex or marital status.

b. It is intended and agreed, and each Lease shall



so expressly provide, that the agréements arnd covenants provided
in Subparagrapn a. of.this Paragraph 10 shall be covenants

running with the land and that they shall, in any event, and without
regard to technical classification or designation, legal or other-
wise, and except only as otherwise specifically provided in this
Agreement, be binding, to the fullest extent permitted by law and
equity, for the benefit and in favor of, and enforceable by, the’
Town and any successor in interest to the Redevelopment Area, or
any part thereof, against the Redeveloper, its successors and
assigns and every successor in interest to the Redevelor.ent Area,
or any part thereof or any interest therein, and any party in
possession or occupancy of the Redevelopment Area or any parﬁ
thereof. It is further intended and agreed that the agreement and
covenanﬁ provided in Subparagraph a.(l) of this Paragraph 10

shall remain in effect for the period of time, or until the date,
spec%ﬁied or referred to in Paragraph 7 hereof (at which time such
agreement and covenant shall terminate) and that the agreements
and covenants provided in Subparagraphs a.(2), (3) and (4) of

this ?aragraph 10 shall remain in effect'without limitation as

to time: Provided, that such agreements and covenants shall

be binding on the Redeveloper itself, each successor in interest to
the Redevelopment Area, and every part thereof, and each party in
possession or occupancy, respectively, only for such period as
such successor or pé}ty shall have title to, or an interest in,

or possession or occupancy of, the Redevelopment Area or part
thereof. The terms "uses specified in the Redevelopment Plan'

and "land use" referring to provisions of the Redevelopment Plan,
or similar languagé, in this Agreement shall include the land use
and all building and other requirements or restrictions of the
Redevelopment Plan pertaining to such land.

c. In amplification of, and not in restriction of,
lché provisions of this Paragraph iO, it is intended and agreed that
the Town and its successors and assigns shall be déemed beneficiafies
of the agreements and covenants provided in Subparagraph a. of this
Paragraph 10 both for and in their own right and also for the

purposes of protecting the interests of the community and the



other parties, public or private, in whose favor or for whose
benefit such agreements and covenants ahve been provided. Such
agreements and covenants shall be in force and effect, without regard
to vhether the Town has at any time been, remains, or is, an owner
of any land or interest therein to or in favor of which such
agreements aﬁd covenants relate. The Town shall have the right,
in the event of any breach of any such agreement cr covenant,

to exercise all the rights and requies, and to maintain any
actions or suits at law or in equity or other proper proceedings
to enforce the curing of such breach of agreement Or covenant, to
which it or any other beneficiary of such agreement or covenant
may be entitled.

1l1. Prohibitions Against Assignment and Transfer;

Permitted Assignments and Transfers: Permitted Assignees and

Transferees.

a. Because of the importance of the redevelopment of
the %edevelopment Area to the general welfare of the community and
the public aids that have been made available by law and for the
purpose of making such redevelopment possible, the Redeveloper
represents and agrees that each Lease by Redeveloper of the
Redevelopment Area or any part thereof, and each other undertaking
of Redeveloper pursuant to this Agreement, are, and will be used,
for the purpose of redevelopment of the Redevelopment Area and
not for épeculation in land holding.

b.A The Redeveloper further represents and agrees
for itself and its successors and assigns, that:

(1) Except only

(A) by way of security for, and only

for (i) the purpose of obtaining financing necessary
to enable the Redeveloper or any successor in interest
to the Redevelopment Area, or any part thereof, to
perform its obligations under this Agreement with
respect to making the Improvements (including Land
Improvements), or (ii) any other purpose authorized

by this Agreement, or
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(B) as to any individual part of the Rede-
velopment Area as to which the Improvements to be
constructed thereon have Been completed, and which,
by the terms of this Agreement, the Redeveloper is
authorized to convey or lease as such Improvements
‘are completed, or

(C) as to any individual part of the Rede-
velopment Area (i) as to which the Improvements proposed
to be constructed or completed thereon are to be built
or completed by a redeveloper having a ''substantial
identity of interest' with Mimi, (that is at least
more than fifty (50%) per cent of the voting capital
stock or general pértnership of such redeveloper
owned beneficially,'whether outright, in trust, or other-
wise, by some or all of the persons who own Mimi, and (ii)
which by the terms of this Agreement, the Redeveloper is
authorized to convey or lease in order to effectua;e the
completion of such Improvements in accordance with this
Agreement,

the Redeveloper (except as so authorized) has not made or created,
and will not; pPrior to the proper completion of the Improvements,
as certified by the Town, make or create, or suffer to be made or
created, any total or partial lease, assignment, conveyance, or
sublease, or any trust or power, or transfer, in any other mode or
form, of or with respect to, this Agreement, or the applicable
Lease, or the Redevelopment Area, or any part thereof, or any
interest therein, or any contract or agreement to do any of the
same, without the prior written approval of the Towr; provided,
however, that:

(D) prior to the issuance by the Town of the.
certificate provided for in Paragraph 9 hereof ac to

completion of construction of the Improvements, the
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Redeveloper may enter into an agreement to sublease,
lease, assign, or otherwise transfer, the Redevelopmenc
Area, or any part thereof, or interest therein; provided,
further, that such disposition may itself be made:

(1) at any time after such transfer agree-
ment is entered into,if the transferee is a redeveloper
with whom Mimi has a "éubstantial identity of interest"
(as described above); or |

(i1) only after issuance by the Town of
the certificate provided for in Paragraph 9 hereof as to
completion of construction of the Imprbvements, if the
transferee is any person other than a person described in
the foregoing subparagraph (i), provided, finally, that,
in this latter case, the applicable transfer agreement shall
provide that no payment of or on account of .the purchase
price or rent (other than a depqsit) for the Redevelopment
Area, or the part thereof or the interest therein to be
so transferred, may be made, prior to the issuance of
such certificate;

(E) after.the issuance by the Town of the
certificate provided for in Paragraph 9 hereof as to
completion of construction of the Improvements, the
Redeveloper may enter into an agreement to sublease,
lease, assign, or otherwise transfer, the portion of the
Redevelopment Area covered by such certificate, or any
subdivision thereof, or interest therein, to any perosn,
and such disposition may itself be made at any time after
‘such transfer agreement is entered into. |

(2) The Town shall be entitled to require,‘egéept-~
as cotherwise provided in this Agreement, as cdnditions to any

such approval, that:

(A) Any proposed transferee shall have the
qualifications and financial responsibility, as determined by

the Town, necessary and adequate to fulfill the obligations under-



taken in this Agreement and in the applicable Lease by the
Redéveloper (or, if the transfer is of or relates to part of the
Redevelopment Area, such obligations to the extent that they
relate to such part), provided, however, that, for this purpose,
it is hereby agreed that a redeveloper with whom Mimi has a
"substantial identity of interest' (as described) shall be deemed
to satisfy the requirements of this provision.

| (B) Any proposed transferee, by instrument in
writing satisfactory to the Town and in recordable form, shall,
for itself and its successors and assigns, and expressly for the
benefit of the Town, have expressly assumed all of the obligations
of the Rede§eloper under this Agreement and under the applicable
Lease and shall have agreed to be subjecﬁ to all of the concditions
and restrictions to which the Redeveloper is subject (or, if the
transfer is of or relates to part of the Redevelopment Area, such
obligations, conditions, and restrictions to the extent that they
relate to such part). |

(C) There shall be submitted to the Town for
review all instruments and other legal documents involved in
effecting the transfer; and, if approved by the Tovm, its
~ approval shall be indicated to the Redeveloper in writing.

(D) The consideration payable for the transfer by
the transferee or on its behalf shall not exceed an amount represent-
ing the actual cost (including cafrying charges) to the Redeveloper
(and Mimi, as appropriate) of the Redevelopment Area (or allocable
to the part thereof or interest therein transferred) and of any
Improvements (including, for this purpose, any Land Improvements
made pursuant to Paragraph 6b) thereon or allocable thereto; it
being the intent of this provision to preclude assignment of this
Agreement or of the applicable‘Lease or any transfer of any part of
the Redevelopﬁeht Area for profit prior to the completion of the
Improvements thereon and to provide that if any such assignment or
transfer is made.(and is not cancelled), the Town shall be entitled

to increase the rental therefor to the Redeveloper by the amount
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that the considi.ation payable for the as: n-ent or transfer
is made (and to provide that if any such assipnient or transfer
is made (and is not cuﬁccliéd), the Town shall Le entitled to in-
crecase the rental therefor to the Redeveloper by the amount that
the consideration payable for the assignment or transfer is in
excess of the amount that may be authorized pur:uant to this
Paragraph 11b. (2) (D), and such considéfatinn shall, to the extent
it is in excess of the amount so authorized, b¢long to and
forthwith be paid to the Town.

(E) The Redeveloper and its transferee shall comply‘with
such other conditions as the Town may find desirable in order to
achiceve and safcpuard the purpose of the Redevelopment Plan.

12. Mortgage Financing; Riphts of Mortyavee (Including

Right to Cure Default or Breach by Redeveloper.

a. (1) Prior to the completion of :uny Improvement, as
certified by the Town, neither the Redevelopcer nur any successor
in intcrest to the Lot to which such Improvement is related or any
part thereof or intercst therein (the '"Leased P'roperty") shall
engage in any {inancing or any other transacti..n creating any
mortg;ge or other encumbrance or lien thereon, whether by express
agrecment or operation of law, or suffer any oncumbrance or lien
to be made on or to attach to that leased Propcrity, except for
the purpose of obtaining

(A)‘funds only to the.extent noc wsary for making
the particular Improvement (includihg related |..ud Improvements),

~and

(B) suéh additional funds, if anv., in an amount

not Lo ecxceed the rental to be paid by the Red ..loper to 1‘he Town
prior to completion of construction of such Iu; -ovement. |

(2) The Redeveiloper (or success:: in interest)
shall notify the Town in advance in writing ot .ay financing sccured
Ly mortigage or other similar licen instrument, ¢ proposes to enter

into with respect to the Leased Property or an. part thereof, and

in'nny cvent, it shall promptly notify the Tow: of any encumbrance

or lien that has bheen c¢reated on or attached the Leased Property,
whe ther by voluntary act of the Redeveloper o _herwise.,
(3) For the purposes of such mo: ¢ financing as

v be o made puraunnt to this Avreement, the ! 4 Property may,



at the option of the Redeveloper (or suéccssor in interest),
be divided into several parts or parcels.

(4) Anything contained herein to the contrary
notwithstanding, in order to meet the terms, conditions and
provisions required to secure any mortgage loan providing for the
a&vancing of funds either for temporary or construction financing
or for permanent financing with respect to a Redevelopment Parcel
(or Lot), or the related Improvement(s) (including related Land
Impfovemént(s)), or both, which constitute a particular Project
(or any Unit thereof) (a "Mortgage Loan''), Redeveloper and the
Town further agree, for the benefit and protection of the holder
of a Mortgage Loan, provided that Redeveloper has given the Town
notice of such Mortgage Loan, that:

(A) Redeveloper will keep, observe and
perform each and every provision of this Agreement and do every
other act and all things required By law to keep and continue
this"Agreement in full force and effect for the full period |
provided for herein except as may otherwise be agreed to by the
holder of the Mortgage Loan;

(B) The Town and Redeveloper will make no
agreement expressly, impliedly or by conduct serving to modify,
altef, add to, terminate, or delete, any provision of this Agree-
ment, and will exercise no option or right hereunder unless
Redeveloper has previously obtained and furnished to the Town
the written consent of the holder of the Mortgage Loan;

(C) I1If there is any default by the Redeveloper

hereunder, and if such default has not been waived by the Town

and has not been cured (or, if appropriate, the curing of such
default has not commenced) by Redeveloper (or Mimi, or the Permitted
Assignee involved in such default, as the case may be) after due
notice hereof, within the period therefor stated in this Agreement,

the Town agrees that before taking any step which it may then be



entitled to take, it will at that time first notify the holder

of the Mortgage Loan thereof and then provide a reasonable
opportunity to cure the same in light of the nature of the default
and the available means to correct it, but in any event shall
allow rot less than thirty (30) days from the date of such notice
to the Mortgagee of such default, and, if and to the extent tha“-
the Mortgagee cures any such default, or causes the same to be
cured, Mortgagee shall be subrogated to the rights of the Town
hereundgf and under the applicable Lease, and shall have the
right, but not the duty, to attorn to the position of the Re-
developer hereunder and under the applicable‘Lease aand under the
applicabfé Financial Agreement, as more particularly set forth
elsewhere in this Paragraph 12;

(D) All the terms and provisions of the
Redevelopment Projects Mortgage Loan Act of 1967 (N.J.S.A.
55:17-1 to 55:17-11) shall be made a part of and inc¢luded herein
wichvlike effect as though recited at length;

(E) No waiver, election, acquiescence,
estoppel or consent on the part of or against either party
hereto shall affect or be binding upon the holder of the Mortgage
Loan unless the Redeveloper has obtained and furnished to the
Town the prior written consent of the holder of the Mortgage
Loan; and .

(F) Nothing in this Agreement shall be crnstrued
in any way whiéh would adversely affect the right of the Town to
receive the contractual payments and other substantive rights t6
which it may be entitled under this Agreement, it being the _
primary intention hereof that all of the terms, conditions and
provisions hereof shall be and remain in full force and effect
for the benefit and protection of the holder of the Mortgage
Loan, notwithstanding any default or breach by the Redeveloper,
its successors or assigns, so long as the Town receives, whether
" from the Redeveloper or from its lawful transferee or the holder
of the Mortgage Loan, its subsidiary[ nominee or assignee, the

performance to be provided to it.
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b. Notﬁithstauding any provision of this Agree-
ment, including but not limited to those which are or are intended
to be covenants running with the land, the holder of any Mortgage
Loan authorized by this Agreement (including anv such holder who
obtains title to the Leased Property or any part thereof as a
result of foreclosure proceedings, or action in lieu thereof, but
not including (1) any other party who thereafter obtains tirle to
the Leased Property or such part from or through such holder or
(2) any other purchaser at foreclosure sale other than the holder
of the Mortgage Loan itself) shall in no wise be obligated by the
provisions of this Agreement to construct or to complete the par-
ticular Improvements related to such portion of the Redevelopment
Area or to guarantee such construction or completion; nor shall
any covenant or any other provision in the applicable Lease be
construed so to obligate such holder; provided. that nothing in
this Paragraph or any other Paragraph or provision of this Agree-
ment” shall be deemed or construed to permit or authorize any such
holder to devote the Leased Property or any part thereof to any
use, or to construct any improvements thereon, other than those
uses or improvements provided or permitted in the Redevelopment
Plan, this Agreement, or the applicable Lease.

c¢. Whenever the Town shall deliver any notice
or demand to the Redeveloper with respect to any breach or default
by the Redeveloper in its obligations or covenants under this
Agreement, the Town shall at the same time forward a copy of
such notice or ciemand to each holder of any Mortgage Loan author-
ized by this Agreement at the last known address of such holder
shown in the records of the Town, and also to Mimi, if Mimi is
not then the Redeveloper; provided, however, that the forwarding
to the mortgagee of a copy of a notice or demand to the Redeveloper,
pursuant to this Paragraph 12¢c., shall not constitute the giving of

the notice or demand required by Paragraph 12a.(4) (C).



d. (1) After any breach or default referred to
in the foregoing Paragraph 12c¢., each such “wolder shall (insofar
as the rights of the Town are concerned) have the right, at its
option, to cure or remedy such breach or default (to the extent
that it relates to the part of the Redevelopnent Area covered by
its Mortgage Loan) and to add the cost thereof to the Mortgage
Loan. |

(2) Notwithstanding anything to the contrary

in the foregoing, if the breach or default is with respect to
construction of the Improvements on such portion of the Redevelop-
ment Area, nothing contained in this Paragraph or any oiher Para-
graph of this Agreement shall be -deemed to permit or authorize or
require such holder, cither before or after foréclosure or action
in lieu thereof, to undertake to continue the construction or
comnletion of such Improvements (beyond the extend necessary to
conserve.or protect Improvements or congtruction already made)
witHout first having expressly assumed the obligation to the Town
to complete, in the manner provided in this Agreement and in the
applicable Lease, the Improvements on the Redevelopment Area or
the part thereof to which the lien or title of such holder relates;
provided, however,'that if such holder does so undertake to cca-
tinue the construction or completion of such Improvements (beyond
the extent necessary to conserve or protect Improvements or cons-
truction already made), then it shall have the right, but not
'the duty, to do so by transferring all of its rights hereunder
énd under the applicable Lease to an entity which is qualified under
the provisions of the Urban Renewal Corporation and Associations
Law of 1961, N.J.S. 40:55C-20, et seq., as amended and supplemented
and which owns no other project at the time og such transfer. 1If
any holder of any Mortgage Loan so transfers its rights hereunder,
the transferee entity shall be entitled to the full benefits of
' the tax abatement previously granted to the Redeveloper pursuant

to the Fox-Lance Act with respect to the Leased Property, to the

extent that the Redeveloper would then have been if no default had

occurred.



(3) Any such holder or any such transfaree of
any such holder who shall properly complete the Improvements relat-
ing to tl.e Redevelopment Area or applicable part thereof shall be
entitled, upon written request made to the Town, to a certification
or certifications by the Town to such effect in the manner provided
in Paragraph 9 hereof and any such certificatioh shall, if so
requested by such holder,mean and provide that any remedies or
rights with respect to recapture of or reversion or revesting of
title to. the Redevelopment Area that the Town shall have or be
entitled to because of any failure of Mimi or the Redeveloper or
any successor in interest to the Redevelopment Area, or any part
thereof, to cute,or remedy any default with respect to the cons-
truction of the Improvements on other parts or parcels of the
Redevelopment Area, or because of any other default in or breach
of this Agreement or the applicable Lease, by Mimi, the Redeveloper,
or such successor, shall not apply to the Lot or Parcel of the
Redevelopment Area to which such certification relates.

(4) Any such holder or any such transferee
of any such holder who shall cure or remedy any breach or default
which is referred to in the foregoing Paragraph 12d(1l) and which
is not within the scope of the foregoing Paragraphs 12d(2) or (3)
shall be entitled to the full benefits of the tax abétement pre-
viously granted to the Redeveloper pursuant to the Fox-Lance Act
with respect to the Leased Property, to the same extent that the
Redeveloper would then have been if no default had occurred.

e. The Town shall not be required‘to subordinate
its interest in the Redevelopment Area to that of any lender of
any Moftgage Loan who provides financing to Redeveloper for
Improvements (and/or Land ImprOVEmgnts) and/or facilities on all
or any part of the Redevleopment Area; however, if any such mortgagee
requires an instrument of the type commonly known as a ''Severance
Lease”, then the Town agrees to execute such instrument, which shall
be in the form of the instrument which is annexed hereto as Exhibit 4

and is incorporated herein by this reference.
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13. Remedies.

a. Except as.otherwise provided in this Agreement,
in the event of any default in or breach of this Agreement, or
any of its terms and conditions, by any party hereto, or any
successor to such party, such party (or successor) shall, upon
written notice from the other, proceed immediately to cure or
remedy such default or breach, and, in any event, shall commence
to cure the same within ninety (90) days after receipt of such
notice. .Subject to the provisions of Paragraph 12, if such action
is not taken or is not diligently pursued, or if the default or
breach shall not be cured or remediéd within a reasonable time,
the aggrieved party may institute such proceedings as may be
necessary or desirable in its opinion to cure and remedy such
default or breach, including, but not limited to, proceedings to
compel specific performance by the party in default or breach of
its obligatioms.

) b. If at any tiﬁe during the term of this Agreement
the Town does not tender a Lease of so much of the Redevelopment
Area as is then to be leased to the Redeveloper, and pessession
thereof, in the manner and condition, and by the date, provided
in this Agreement, and any such failure shall not be cured
within thirty (30) dayé after the date of written demand by the
Redeveloper, then Mimi: .

(1) may bring an action in the Superior Court of
New Jersey for‘specific performance, to cause the Town to fulfill
its obligations hereunder; or

(2) may regard this Agreement as terminated as a
result of such breach, and, in that case, Mimi shall give written
notice thereof to the Town, and shall have no further obligation
or lisbility to the Town thereafter, and the Town shall pay to
Mimi as damages, an amount equal to the sum of (A) the amount of

the "Lessee's Share'" to which Mimi and/or the Redeveloper would
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then be entitled under Paragraph 24(b) (2) (ii) (C) hereof, if

(i) Mimi and/or the. Redeveloper were then the Lessee of the portion
of the Redevelopment Area then subject to the option described in
Paragraph 18 under a Lease whose Lease Term commenced on the date
of such breach of this Agreement by the Town, and which provided
for the payment of rent by the Redeveloper to the Town at the same
rate per acre per month as is contained in the First Lease; and (ii)
.that portion of the Redevléopmen: Area was duly condemnad by the
appropriate authority on the first day of the Lease Term of such
Lease, and the amount of the condemnation award requitred to be
allocated between such Lessor and such Lessee was equal to the

then fair market value of such portion of the Redevelopment Area,
free and clear of the restrictions of this Agreement; and (B)

the nayments theretofore made by Mimi pursuant to Paragraph 18e
which are referable to such portion of the Redevelopment Area

(to the extent not included in the amount described in the preced-
ing ‘clause (A)); after such damages have been paid, the Town shall
have no further obligation or liability to Mimi; or

(3) may pursue any and all other remedies then

available to it, at law, or in equity, or both.

S | c. Subject to the provisions of Parégraph 12, if,
prior to the leasing of any Redevelopment Parcel to the Redeveloper,
and in violation of this Agreement or of the applicable Lease:

(i) Mimi or the Redeveloper (or
any successor in interest) assigns
or attempts to assign this Agreement
or the applicable Lease or any rights
therein or in the Redevelopment Area
or any part thereof; and

(ii) if any default or failure
referred to in sub-paragraph (i) of
this Paragraph l3c. shall not be cured
within ninety (90) days after the re-
ceipt by the Redeveloper and Mimi of
written demand by the Town addressed
to the Redeveloper (and, if appropriate,

to Mimi, and/or to each Permitted Assignee
involved in such default or failure),
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then any Lease involved in such default or failure, and any rights
of the Redeveloper, or of any Permitted Assignee, in such Lease,
shall, at the option of the Town; be terminated by the Town, and
neither the Redeveloper (or the Permitted Assignee) nor the

Town shall have any further rights against or liability to the

other under this Agreement or under the applicable Lease with
respect to the Leased.Property involved in éuch default or failure,
and such termination shall be deemed to be a termination of exeption
from real property taxation as provided in the applicable Financial
Agrcement.

14. Revesting Possession in Town Upon Happening of Event
Subsequent to Eeasing to Redeveloper, and li; Prior to éompIetion
)

of Tmprovement or (ii) Supsequent to Completion of Improvement.

a. If, subsequent to the leasing of any Redevelopment
Parcel to the Redeveloper and prior to the completion of the Improve-
ment relating to such part of the Redevelopment Area, as certified
by the Town:

(1) the Redeveloper (or successor in interest)

shall default in or violate its obligations with

Arespect to the construction of such Improvements

(includiﬁg the nature and the dates for the beginning

and completion thereof), or shall abandon or substan-

tially suspend construction work, and any such default,

violation, abandonment, or suspension shall not be

cured, ended, or remedied, within three (3) months,

'(six (6) months, if the default is with respect to

the date for completion of such Improvements) after

written demand by the Town to do so; or

(2) the Redeveloper (or successor in interest)

shall fail to pay real estate taxes or assessments

on that Redevelopment Parcel or any part thereof

when due, or shall place thereon any encumbrance

or lien unauthorized by this Agreement,or shall suffer

any levy or attachment to be made’ or any materialmen's

or mechanics'lien, or any other unauthorized encumbrance

or lien, to attach and such taxes or assess.ents shall

not have been paid, or the encumbrance or lien removed



or discharged, or provision satisfactory to the Town

made for such payment, removal, or discharge, within

ninety (90) days after written demand by the Town

to do so; or

(3) there is, in violation of this Agreement

or the applicable Lease, any transfer of that Re-

development Parcel or any part thereof, and such

violation shall not be cured within ninety (90) days

after written demand by the Town to the Redeveloper

to do so; '
then, subject to the provisions of Paragraph 12, the Town shall
have the right to re-enter and to take possession of that Revelop-
ment Parcel and to terminate (and'revest,in the Town) the estate
conveyed by the Lease thereof to the Redeveloper, it being the intent
of this provision, together with other provisions of this Agreement,
that the leasing of any Redevelopment Parcel to the Redeveloper
shall be made upon, and that each Lease shall contain, a condition
subsequent to the effect that if any default, failure, violation,
or other action or inaction by the Redeveloper specified in sub-
section (1), (2) or (3) of this Paragraph l4a occurs, then the
failure on the part of the Redeveloper to remedy, end, or abrogate,
such default, failure, violation or other action or inaction,
within the period.and in the manner stated in such sub-divisions,
shall give the Town, at its sole option, the right to declare a
termination in favor of the Town of all the rights and interests
in and to that Redevelopment Parcel conveyed by the Lease thereof
to the Redeveloper, and that such title and all rights and interests
of the Redeveloper, and any assigns or successors in interest to
and in that Redevelopment Parcel, shall revert to the Town;
provided, that such condition subsequent and any revesting of
title as a result thereof in the Town:

(A) shall always be subject to and limited by, and

shall not defeat, render inQalid, or limit in any wcy, the lien of
any tlortgage Loan authorized by this Agreement or the applicable

Lease for the protection of the hplder'of such Mortgage Lecan; and



(B) shall notrapply to any individual Lot or Parcel
of the Redevelopment Area (or,.in the case of a Lot or.Parcel
lcased, the leasehold interest): (i) with respect to which the
Irprovement to be constructed has been completed in accordance
with this Agreement and for which a certificate of completion
has been issued as provided in Paragraph 9; or (ii) which is not
part of the Redevelopment Parcel which is the subject of such
revesting of title.

b. (1) Upon the revesting in the Town of title to
any Redevelopment Parcel or any part thereof as provided in sub-
section (a) of this Paragraph 14, the Town shall, pursuant to its
responsibilities under N.w Jersey law, use its best efforts to
resell that Redevelopment Parcel or part thereof (or to re-lease
the same pursuant to a lease and redevelopment agreement similar
to the Lease under which the Redevéloper had defaulted) (in each
case, subject to such mortgage liens and leasehold interests
as inh subsection (a) set forth and pro&ided) as soon and in such
manner as the Town shall find feasible and consisten*t with the
~objectives of such law and of the Redevelopment Plan to a qualified
and responsible party or parties (as determined by the Town) who
will assume the obligation of making or completing the Improvements
or such other improvements in the stead as shall be satisfactory
to the Town and in accordance with the uses specified for that
Redevelopment Parcel or part thereof in the Redevelopment Plan.
(2) Upon such resale of such Redevelopment Parcel
or part thereof, the proceeds thereof shall be applied:
(A) First, to reimburse the Town, for all
costs and expenses - incurred by the Town, including but not limited
to salaries of personnel, in connection with the recapture,
Mmanagement, and resale of that Redevelopment Pﬁrcel or part
thereof (but less any income derived by the Town from that Redevelop-
ment or part thereof in connection with such management); all
- taxes, assessments, and water and sewer charges with respect to
that Redevelopment Parcel or part there»f (or, if the Redevelopment

Parcel is exempt from taxation or assessment or such charges during
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the period of ownership thereof by the Town, an amount, if paid,
equal to such taxes, assessments, or charges (as determined by
the Town assessing official) as would have been payable if the
Redevelopment Parcel were not so exempt); any payments made or
necessary to be made to discharge any encumbrances or liens exist-
ing on the Redevelopment Parcel or part thereof at the time of
revesting title thereto in the Town or to dischafge of prevent
from attaching or being made any subsequent encumbrances or liens
due to obligations, defaults, or acts of the Redeveloper,its
successofs or transferees; any expenditures made or obligations
incurred with respect to the making or completion of the Improve-
- ments or any part thereof on the Redevelopment Parcel or part thereof
and any amounts otherwise owing the Town by the Redeveloper and
any successor or transferee; and |
(B) Second, to reimburse to Mimi and the
Redeveloper as their interests shall appear, and any respective .
successor or transferee,up to an ameunt equal to the amount, if
any, by which (i) the sum of (a) the Purchase price paid by Mimi
f&r the option to lease that Redevelopment Parcel (or allocable to
the part thereof revested inthe Town) and (b) the cash actually
invested by Mimi and/or the Redeveloper in making any Improvement
on (or Land Improvement with respect to) that Redevelopment Parcel
(or allocable to the part thereof revested in the Town) 2xceeds
(i1) any gains or income withdrawn or made by Mimi or Redeveloper
from this Agreement and refereable to that Redevelopment Parcel
(or allocable to the part thereof revested in thé Town). Any
balance remaining after such reimbursements shall be retained by
the Town as its property.
(3) Upon such re-leasing of such Redevelopment

Parcel or part thereof, the proceeds fhereof shall be used and
applied as set forth in Paragraph l4c. (8). |

e, (1) If, subsequent to the leasing of any Redevelopment
Parcel to the Redeveloper and subsequent to the completion of the
Improvement relating to such part of the Redevelopment Area, as

certified by the Town.

(A) the Redeveloper does not pay the rent due when



and as required to do so pursuant to the terms of the
applicable Lease, and such default or failure is not
cured within ninety (90) days after written demand by
the Town to the Redeveloper; or
(the Redevelioper is in default in the perform-
ance of any obligation imposed on Redeveloper by this
Agreement or the applicable Lease, and Redeveloper has
not diligently commenced to cure such default or failure
within ninety (90) days after written demand by the
Town to the Redeveloper,
then, subject to the provisions of Paragraph 12, the Lease in-
volved in such default or failure} and any rights of the Redeveloper,
or of any Permitted Assignee, in such Lease, shall, at tie option
of the Town, be terminated by the Town, without further notice
to the Redeveloper, and the estate conveyed by such Lease shall
thereup m be revested in the Town.

(2) 1f the Town so elects, but not otherwise, the
applicable Lease shall not terminate, although all rights of
Redeveloper to the possession of the Leased Property shall be
terminated.

(3) Upon the termination of the Redeveloper's right
to possession of the Leased Property, regardless of whether the
applicable Lease shall also then be terminated, the Redeveloper
shall surrender possession of the Leased Property immediately,
and shall be deemed to have granted to the Town, and the Town shall
thereupon have, subject to the provisions of Paragraph 12, full
and free license to re-enter into and on the Leased Property or
any part thereof, and to repossess the Leased Property or any part
thereof with or without process of law and to expel and to remove
Redeveloper or any othervperson or entity who may-be occupying
the Leased Property or such part thereof as a successor to Re-
deQeloper; provided, however, thét if Redeveloper, as landlord,

shall have entered into a sublease with another person or entity,

-36-



LT R T R R S ey R o e A i ] SR TN S § oS

as tenant, and if such tenant shall not then be in default uncer
the provisions of its leasé, then the Town shall succeed to the
rights and obligations of Redeveloper as lardlord under that Lease,
and the rights of the tenant thereunder shall remain undisturbed,
so long as such tenant thereupon and thereafter complies with the
terms of its lease, treating the Town or its designated successor
as landlord. |

(4) The Town may use such force in connection with
a permifted re-entry and the removal of Redeveloper and of any
other-person who may then be removed pursuant to the terms of
this Paragraph l4c, as may reasonably be necessary for that
purpose, subject, however, to the provisions of Paragraph 12.

(5) Any permitted re-entry by the Town shall be made
without waiving or postponing any other right which the Town may
then have against Redeveloper. '

(6) Any permitted re-entry shall be made without
prejudice to any right or remedy conferred by statute or common
law that might otherwise be used by the Town in connection with
recovering arrears in rent or in seeking compensation for breach
of any'term or condition of this Agreement or of the applicable
Lease.

(7) No permitted re-entry, repossession, expulsion,
or removal,.whether by direct action of the Town or through legal
proceedings instituted for that purpose, shall in and of itself
terminate this Agreement or the applicable Lease, or release
Redeveloper from any liability for the payment of any rent then
required to be paid by the applicable Lease.

(8) (A; Notwithstanding anything to the contrary
in the foregoing provisions of this Paragraph l4c, if the fown
does re-enter the Leased Property, and does remove the Rédevelope:,

as hereinbefore permitted, whether or not this Agreement or the
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applicable Lease is then completely or partially terminated, the
Town must then use its best efforts to minimize any cost, expense
or loss attendant on or resulting from such action by it, including,
without limitation, leasing or reletting the Leased Property to
~one or more tenants satisfactory to the Town for the best rent,
terms and conditions that the Town may then obtain. The acceptance
of any tenant or the making of any lease by the Town shall be
conclusive evidence of the making of all determinations recessary
to an effective approval thereof by the Townm.

(B) If any such permitted re-entry and relatting
occurs, the Town shall thereupon and thereafter use and apply any
rent received by the Town as the successor to the Redevelcper as
follows:

(1) Payment of the costs of maintenance and
operation of the Leased Property, including debt
service and including reasonable compensation to the
Town and its agents, attorneys or employees, for ser-
vices rendered in connection with the management of
the Leased Property;

(ii) Payment of all impositiors and other
charges or expenses agreed to be paid by Redeveloper
with respect to the Leased Property under the terrs
of this Agreement and of the applicable Lease;

(iii) If, at the time of re-eatry by the
Town, the Redeveloper was then in default with res-
peét to tke payment of rent, then, until the amount
of such defaulted rent is repaid in full, together
with interest thereon at the rata of six (6%) per cent
per annum, computed from the time it became due,

payment thereof shall be made from this source.

(C) Notwithstanding anything to the cortrary in

the foregoing subparagraphs of this Paragraph 14c(8):



(1) the remedies provided by this FParagraph
l4c(2) are not exclusive, and the Tovm may, at its option, pursue
the remedy of sale provided by Paragraph l4a, to the extent
appropriate, and, in that event, the proceeds of such sale shall
be applied as set forth in Paragraph 1l4b.(2); and

(i1) The Town shall not be under any obligation
to repossess the Leased Property or any part thereof or to remove
the Redeveloper therefrom or to terminate either the Redeveloper's
right to possession thereof or the term of the applicable Lease,
during any period in which the Redeveloper is in default under this
Agreement or under the applicable Lease, and the foregoing provisions
regarding the re-entry and repossession of the Leased Property,
or any part thereof, by the Town, the management of the Leased
Property so repossessed by the_Town, and the disposition of the
rents received by the Town, are intended to operate only if the
Town shall elect to repossess tiie Leased Property, ‘or such part

thereof, in accordance with the terms of this Agreement.

15. Enforced Delay in Performance for Causes Beyond
Control of Party. o

For the purpose of any provision ofthisAgreement,
neither the Towm nor the Redeveloper, as the case may be, nor
any successor in interest, shall be considered in breach o€, or
default in, any of its obligations with respect to the prepara-
tion of any Redevelopment Parcel for redevelopment, or the
beginning or completion of any Improvement (or Land Imprévement)
referable thereto, or progress with respect thereto, in the event
of enforced delay in the performance of such obligation due to
unforeseeable causes beyond its control and without its fault or
negligence, including, but not restricted to, acts of God, acts
of public enemy, acts or omissions (including unreasonable delzy
in acting with respect to any application for approval of any

aspect of the construction or completion of any Unit) of the
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Federal Government or of the HMDC or of any other governmental
body'or agency having jurisdiécion with respect to any aspect
thereof, acts of the other party, fires, floods, epidemics,
quarantine restrictions, strikes, f;eight delays,severe energy
shortages, embargoes, énd unusually severe weather, or delays

of subcontractors due to any such cause, it being the purpose

and intent of this provision that in the event of the occurrence
of any such enforced delay, the time or times for performance

of thé oﬁligations‘of the Town with respect to the pPreparation

of any Redevelopment Parcel for redevelopment or of the Redeveloper
or Mimi with respect to construction of the Improvements (or Land
Improvements) related thereto, as the case may be, shall te
extended for the period of the enforced delay as determined by

. the Town; provided, that the party seeking the benefit of the
provisions of this Paragraph 15 shall.vwithin sixty (60) days

afte; the beginning of any such enforeced delay, have first notified
the.other party thereof in writing, and 6f the cause or the causes
thereof, and have requested an extension for the period of the
enforced delay.

16. Rights and Remedies Cumulative; No Waiver,

The rights and remedies of the parties to this Agreement,
or to any Lease executed pursuant to this Agreement, whether pro-
vided by law or by such Lease or by this Agreement, shall be cumu-
lative and the exercise by any party of any one or more of such
remedies shall not preclude the exercise by it, at the same or
different times, of any other such remedies for the same default
or breach or of any of its remedies for any other default or breach
by any other party. No waiver made by any such party w.th respect
to the performance, or manner or time thereof, of any obligation
of any other party or of any condition to its own obligation under
this Agreement or under the Apﬁlicable Lease, or both, as the case
mzy be, shall be §onsidered a waiver of any right of the party
making the waiver with respect to the particular obligation of
any other party, or of any condition to its own obligation, beyond
thuse expressly waived in writing and to the extent thereof, or

a waiver in any respect in regard to anv other right of the party



making the waiver or any other obligation of any other party,

17. Provisions Not erged with Lease.

Mo provision of this Agreement is intended to or shall be
merged by reason of any Lease transferring possession of any Re-
development Parcel of part thereof from the Town to the Redeveloper
or any successor in interest, and no such Lease shall be deemed
to affect or impair any provision or covenant of this Agreement.

18. Option to Lease Additional Redevelopment Parcels.

a. The Town hereby gives Mimi (or a Permitted

Assignee described in Paragraph 11) the exclusive option to rent
from the Town additional portions of the Redevelopment Area, as
separately designated Redevelopment Parcels, from time to time
during the term of thiis Agreement, on the following terms and
conditions:

(1) The Redevelopment Parcel which is the Leased
Property subject to such Lease shall be specifically described
in Such Lease and shall consist of at least twvo (2) acres of the
Redevéiopment Area; and

(2) The Improvements proposed to be constructed
on such Redevelopment Parcel shall‘be specifically described in
such Lease; and

(3) "o such Lease shall carry this option with it,
since it is the intent of the Tovm and of MYimi that this option
shall be exercisable only by Mimi, as herein provided, except to
the extent that !limi specifically assigns to a Permitted Assignee
the right to exercise this option; and

(4) As more specifically provided elsewhere in
this Agreement (including, without limitation, in Paragraphs 3,
4, 5, and 6, hereof, and the prior subparagraphs of this Paragraph.
1le), all terms and conditions of each such Lease (including the
provisions relating to amount and payment of rent and the avail-
ability of the benefits of the Fox-Lance Act) shall be substan-

tially the same as those of the First Lease: and
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(%) TF and o the extent that an: overnmental
rreney requiring that a portion of the Redeve!e~ en: Area be
desiemated 1n and maintained as “opén'spncc” vt “preen acres"
~rcoth e Lile, Mimi will, at Mimi's option, citi:r include a pro
rato derslon of such "oﬁen space' as part of ! Leased Property
nheer cach Lease, or will imercase the rent paratle under each
Lcasn;Aprb rara, in an amount sufficicnt te pre.lice the same
ceenlt i beine the intent of the parties thet rhe Tom shall
veceLve ront as i cach acre in the Redeveloprnt Area were
ultimntciy leased to Redeveloper pursuant to a Lease, under which
venl was paid at the rate described in Paragraph 5 hereof with
respect to cach such acre.

L. This option shall remain in effcct unless:
(1) .or any'reason not constitucing valid grounds

therefor under this Agreemern: or under the apn!icable Lease,
“inl han npot, no later than ninety (90) days af;nr issuance of a
fertificate of Completion, in accordance with r.. provisions of
Hnr&;ruph 9, with respect to the final Unit o° ¢ mest recently
meartalien previous Projfect, entered into cne - m3re new Leases
coneledingg, for this purpnse, new Leases onterc ! into by one or
oLt dermitie i Assignees) which, in the agerces o, obligate the
“edeveloner theveunder to cemplete or cause o - completed at
Lrist ehirey thonsand (30,000) square feet ¢f 1 - leasable build-
inis oonat lTeast two (2) aeres of 1ew Redevelos - =g Parcel(s)
leased poranant to this option within the tir. ° mits established
by this Apreement, as the same are more parctic:  :rly set forth in
the applieable Lease(s); it is understood and . .ced that, whare
rhe rmauare footage of such subsaernent Improves: s exceeds the
amenmt of sainare fn;wtagc nf the Tirst Improver. s, the duration of
the construction period will he nm’rﬂr‘fifitc‘if ‘ceased (Jor example,
L ihe Second Ruedevelopment Parcel were tieont’-  ur (24) acres, then
thi pPedoy ln\.‘::r‘ would have to construct at .ln\: ~ne hundred thousand

TIETHNNY senore foet of new imnrovements ca 0! Redevelopment



Parcel, no later than seventy-two (72) months after the Cormence-
ment Date of the applicable Lease, subject to the provisions of
Paragraphs 6 and 15 hereof, as applicable thereto).

(2) Redeveloper is in default under the terms of
any prior Lease entered into pursuant to this Agreement, and is
not Qiligently Proceeding to cure the same.

c. This option shall be exercisable by Mimi, and
the parties shall enter into an appropriate Lease within thirty
(30) days after Mimi has given the Town written notice of such
exercise:

(1) at Mimi's sole discretion,at any time after
Mimi has commenced or caused to be commenced construction of the
first Unit of the Improvements of the most recently undertaken
Project; or

(2) with the consent of the Town at any time durlng
the term .of thls Agreement,

i d. The Town hereby agrees that Mimi's rights under
this Paragraph 18 are assignable by Mimi to any otherwise qualified
entity (including but not limited to an otherwise qualified
redevelopment corpor#tion or association) designated by Mimi,
with which Mimi has a "substantial identity of,interest" (as
defined in Paragraph 11); any other attempted assignment by Mimi
of its rights hereunder shall be-a nullity, unless the Town shall
consent thereto, and such consent shall not be unreasonably
withheld. |

e. As partial consideration for this option, Mimi agrees
to pay to the Town, as long as any Project is béing constructed
pursuant to this Agreement, service costs at the rate of Thirty- flve
Hundred . ($ 3,500.00) Dollars per calendar year, ‘apportioned |
pro rata for any partial year, and payable in quarterly install-
ments in advance, in the same manner as rent is paid under
Paragfaphs 5(a)(1l) and (3), without further notice or demand,

and without deduction, abatement or set-off for any reason whatsoever.
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19. Compliance with Applicable Law. -
a. Mimi shall, at its expense, promptly comply or
cause compliance with all laws, ordinances and regulations of fovern-
mental units whether or not same shall presently be within the
contemplation of the parties hereto.

b. Mimi reserves the right to contest any such laws,
ordinances, orders, rules, regulations or requirements by appropriate
legal proceedings and the Town agrees to support any such application
or appeal provided same is consistent with the Redevelopment Plan -
which is the subject of this Agreement; provided, however, that |
the provisions of this Paragraph 19 shall not be deemed to compel
the Town to join in or to initiate any such legal proceedings,

20. Indemnity.

a. Mimi covenants and agrees, at its sole cost and
expense, to indemnify and save harmeless the Town against and
from any and all loss, cost, expense or liabilicty from claims by
third parties, including, without being limited thereto, reason-
able attorneys' fees and court costs, arising from or in connection
with:

(1) the conduct or management of, or from, any
work or thing whatsoever done by or on behalf of Mimi in or on
the Redevelopment Area during the term of this Agreement, other
than any work or thing done by or at the instance of the Town or
any of its servants or employees;

A(2) any breach or default on the part of Mimi in
the performance of any covenant or agreement on the part of Mimi
to be perforﬁed pursuant to the terms of this Agreement or any
applicable Lease: |
o (3) any act of gross negligence of Mimi, or any
of its agénts, contractors, servants, employees, or licensees,

with respect to any Redevelopment Parcel then leased to Mimi;

(4) any accident, injury or damage whatsoever
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caused by Mimi to any person, firm or corporation occurring during

the term of the applicable Lease, in dr on the subject Redevelop-
ment Farcel, other than those caused by the Town's negligence.

b. If any action or Proceeding is brought against
the Town by reason of any claim covered by the foregoing inuemnity,
Himi, upon notice from the Town, agrees to resist or defend such
action or proceeding by counsel reasonably satisfactory to the
Tovm; for this purpose, counsel for ¥imi's insurance carrier
éhall be deemed satisfactory.

c. Mimi agrees to pay, and to indemnify the Town
against all legal costs and charges, including counsel fees,
lawfully and reasonably incurred in obtaining possession of any
Fedevelopment Parcel then leased to Himi, after default of Mimi,
or upon expiration or earlief termination of the Term of the
applicable Lease, or in enforcing any covenant or a greement of
ilimi herein or therein contained.

21. Insurance.

a. During the term of each Lease hereunder Mimi
shall, at its own cost and expense, as long as llimi is the Lessee
\thereunder, provide and keep in force the following insurance:

(1) Comprehensive public liability insurance for
the mutual benefit of the Town and Mimi, against claims for bodily
injury, death or property damage occurring in or about the
subject Redevelopment Parcel and the related Improvements (includ-
ing, without limitation, bodily injury, death or property damage
resulting directly or indirectly from or in cqnnection with any
change, alteration, improvement, or repair thereof), with 1imiﬁs
of not less than.$3.000,000 for bodily injury or death to ary one
person and $5,000,000 for bodily injury or death to any number of
persons, and property damage with limits of not less than $250,000.
Such insurance may be carried under a so-called "blanket policy"”
covering all Redevelopment Parcels, and each Redevelopment Parcel
st 211 be added to the Premises covered by such insurance, as soon

as the Lease thereof is entered into.



(2) Insurance covering the subject Redevelopment
PYarcel against loss or damage by fire and lightning and such
risks as are customarily included in extended coverage endorse-
nments attached to fire insurance policies covering property
similar to such premises (including windstorm, hail, explosion,
riot, riot attending a strike and civil commotion, damage from
aircraft aad vechicle, vandalism and malicious mischief, sprinkler
leakage, sonic boom and smoke damage) in an amount equal to 90%
of the full replacement value thereof (excluding foundations and
excavation costs) or such higher amount as either may be required
by the holder of any fee mortgage covering the premises or is
necessary to prevent the Town and/or Mimi from becoming a co-
insurer.

b. All insurance to be provided and kept in force by
Mimi under the provisions hereof shall name as the insured the
Town and Mimi, as their respective interests may appear, except
the.in$urance carried pursuant to Paragraph 21(a)(2) shall be
carried in favor of the Town and the holder of any fee mortgage
on the subject Redevelopmen; Parcel, and the standard mortgagée
clause shall be attached to the appropriate policies. Insurance
carried pursuant to Paragraph 21(a)(2)shall provide that the loss.
if any, shall be adjusted with and payable to the party who will
perform thé work of restoration and such mortgagee, as their
interests may appear.

c. All policies shall be obtained by Mimi and cer-
tificates thereof shall be delivered to the Town at or beforé the
Commencement Date of the term of the Lease of the Redevelopmgnt
Parcel to which they refer and shall be taken in responsible
companieé; where appropriate, certificates of inclusion in a
~ "blanket" policy shall suffice. All policies shall be for
periods of not less than one year and shall contain a provision
whereb the saﬁe cannot be cancelled unless the Tewn is given at

least 10 days' written notice of such cancellation. Mimi shall



procure and pay for renewals of such insurance from time to
time and Mimi shall promptly deliver to the Town certificates
thereof at least 30 days before the expiration thereof.

d. If Mimi is not the Lessee under a particular
Lease, these obligations shall be imposed on such Lessee, in
the same manner as is done in Paragraph 21 of the First Lease.

22. Surrender of Leased Premises. ‘

a. Redeveloper shall and will? on the last day of the
term of the Lease of any Redevelopment Parcel, or upon any earlier
termination of the Lease of any Redevelopqent Parcel, pursuant to
the provisions of that Lease, well and truly surrender and deliver
up the subject Pedevelopment Parcel into the possession and use
of the Town without fraud or delay and in good order, condition and
repair, reasonable wear and tear excepted, free and clear of all
lettings and occupancies other than subleases then terminable at
the option of the Landlord thereof upon notice of no more than one
(l)'&ear or subleases executed during the term of such Lease to
which the Town shall have specifically consented, and free and
clear of all liené, mortgages and encumbrances, other than those,
if any, existing on the date hereof or created by the Town or
subsequent owners of the subject Redevelopment Parcel or created
any Redeveloper in the course of redevelopment of the subject
Rgdevelopment Parcel and in accordance with the terms of the appli-
cable Lease or this Agreement, without any payment or allowance
whatsoever by the Tovm on account of or for any buildings or
Improvements erected or maintained on the subject Redevelopment
Parcel at the time of thsi surrender or for the contents thereof
Or appurtenances tﬁgreto, whether or not the same or any part
thereof, or any additions, improvements, alterations, restorations,
repairs or replacements of the same or any part thereof shall have
been paid for or purchased by Redeveloper and all such buildings,
improvements, additions, alterationé, restorations, repairs and
replacements shall become the sole and absclute property of the

Town without any obligation by the Town to pay any compensation
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tﬁerefor, or by Redeveloper to remove the same, except that in the
event of sooner termination and if at that time the holder of any
leasehold mortgage shall exercise any of its options herein to
obtain a new lease for the remainder of the term of sﬁch Lease,
then title thereto shall automatically pass to, vest in and belong
to the lessee under the new lease until the expiration or sooner
termination of such new lease. The foregoing shall apply to any
holder of a leasehold mortgage on any Redevelopment Parcel.

b. On the last day of the term of any Lease of any
Redevelopment Parcel, or upon any earlier termination of any such
Lease, subject to the right of any leasehold mortgagee to acquire
title to any building or improvement as provided in Paragraph 22a,
Redeveloper will, at the Town's request, and without charge, ekecute,
acknowledge and deliver, and/or cause to be executed, acknowledged
and delivéred, to the Town, or the Town's designee, in proper form
for recording, a good and sufficient deed and/or conveyarce and/ﬁr
bill of sale or such other instrument as may be necessary, sufficient
ot adequate, to transfer and convey to the Town. or such designee
all the right, title and interest of Redeveloper, and, if Redeveloper
is a Trustee, of any berazficial owner of Redeveloper's interest, in

s and to any buildings or Improvements, subject only to existing
liens, mortgages or encumbrances as»aforesaid. If Redeveloper
shall fail to comply with the foregoing provisions, the  Town,
in addition to any other remedies available to it, in consequence
thereof, may execute, acknowledge and deliver the same as the
attorney-in-fact of Redeveloper and such beneficial owners, if any,
and ir its and their name, place and stead, and Redeveloper hereby
irrevocably makes, constitutes and appoints the Town; or such
designee, as then appropriate, or such person's successors and
assigns, Redeveléper's such attorney-in-fact for that purpose.

The said Deed and/or conveyance and/or Bill of Sale or such
otirer instrument as referred to hereinabove shall be prepared and

recorded at the expense of Redeveloper, and any sales, transfer,



stamp or similar tax in connection'therewich shall be borne equally
by Redeveloper and the Town.

c. Except for loss or damage occasioned by the acts
or negligence of the Town, or any of such entity's contractors,
agents, servants or employees, the Town shall not be respensible
to Redeveloper for any loss or damage occurring to any property
owned by Redeveloper for any loss or damage occurring to any
property owned by Redeveloper or any subtenant or invitee or
licensee.

d. The provisions of this Paragraph 22, shall
survive the termination of the applicable Lease.

23. Condemnation.

a. If at any time during the term of this Agreement
and the applicable Lease, any Leased Property (including any
Improvement thereon) shall be taken for any public or quasi-
public purpose Sy any competent pdwer or authority by the exercise
of aty right of eminent domain or in condemantion proceedings,
or by agreement between the Town, the Redeveloper, and those
authorized to exercise such right: |

(1) The Lease thereof and the Term thereof shall
automatically cease and terminate, if all or materially all there-
of was so taken, as of the date upon which title shall vest in such
authority, and the rent therefor shall be apportioned and paid up
to said date (for purposes hereof, the term "materially all"
shall mean a taking of so much of such Leased Property (or Imrove-
ment, as the case may be) that what remains thereof is not reasonably
usable fo: the purposes for which it was used immediately prior to
such taking); and

(2) if less than all or materially all of the Leased
Property subject to such Lease is so taken, then any Lot or Lots,
title to which shall have vested in such authority, shall be
deemed automatically eliminated from the status of Leased Property
under such Lease, as of the date upor: which title thereto shall best
in such authority, and the rent payable under such Lease shall be

adjusted pro rata for the remainder of its Term, and the Town shall,



if requested by Redeveloper, execute and deliver an appropriate
modificafion of the Lease confirming the elimihation of such item
or items from the status of Leased Property covered by the lLease,
and confirming the pro rata adjustment of the rent thereunder.

b. If any such taking occurs, the Town and Redeveloper
agree to cooperate in applying for and in prosecuting any claimn for
such taking, and agree that the aggregate net award, after deduct-
ing all expenses and costs, including attorneys' fees, incurred in |
connection therewith shall be paid jointly to Redeveloper and the
Town (or, if required, to the holder of any Mortgage Loan placed
on all or pért of the Leased Property affected by such taking)
and shall be distributed as follows:

(1) I7 such taking affects only a portion of an
Improvement or the Lot on which it is located and such Lot is not
eliminated from the Lease, then the Town shall receive and keep
an amount equal to the then fair market value of the Town's
reversionary interest in the affected nropertv, and Redeveloper
shall receive and keep the balance of the entire net award paid.
In such event, Redevelopér at its own cost and expense (whether or
not the net award shall be sufficient or any Mortgage Loan placed
on such Lot shall permit the net award to be used for repair and
restoration) shall diligently repair and restore any remaining
portion of such Improvement to a complete architectural unit.
(2) 1f such taking affects all or materially all of

(A) the Leased Property, as provided in Paragarph 24a.(l), or
(B) an Improvement or the Lot on which it is constructed, as
provided in Paragraph 23a.(2), then the Town shall prbmptly refund
to Redeveloper (or Mimi, as the case may be) any prepaid rent
attributable to such Leased Properﬁy which was paid by such party,
and the net award shall be paid as follows:

: (1) First there shall be paid, out of

the net award, to the holder of any Mortgage Loan

then a lien against the Leased Property, or the

Improvement, or the Lot (as the case may be) so

affected by such taking, the unpaid principal
balance of such Mortgage Loan.



(i.) The balance of the net award (herein-
after called the "Fund") remaining after such payment
to the holder of such Mortgage Loan shall be divided
between the Town and Mimi as follows:

(A) Mimi (and/or Redeveloper, as
their interests shall appear) shall be paid (in the
aggregate) an amount out of the Fund equal to "Lessee's
Share™ as defined in Paragraph 23(b) (2) (ii) (©),
and the Town shall be paid an amount out of the Fund
equal to "Lessor's Share' as defined in Paragraph
23(b) (2) (ii) (D); provided,however, that if the
balance of the Fund, after distribution to Lessee
of Lessee's Share, would be less than Lessor's
Share, then Lessor shall be paid, and shall be
entitled to receive, only an amount equal to the
balance of the Fund remaining after such payment to
Lessee. If Lessor fails to promptly refund to Lessee
any prepaid rent as provided above, ther, in addition
to all other remedies available to Lessece, the amount
of such prepaid rent not so refunded shall be paid to
Lessee out of Lessor's Share.

(B) Any balance of the Fund, after
payment to Lossee of Lessee's Share and to Lessor of
Lessor's Share, shall be divided between Lessor and
Lessee as follows: 757 thereof to Lessee and 25%
thereof to Lessor.

(C) The term 'Lessee's Share' as
used above shall mean an amount equal to the sum of:
(1) the greater of (A) the then fair market value of
all buildings and other Improvements on or referable
to the land taken (including Land Improvements) or
(B) the Redeveloper's and Mimi's combined total cost
and expense of every kind and nature incurred and paid
in connection with and for the construction, repair
and replacement, if any, of all buildings and other
improvements (including Land Improvements) on or refer-
able to rhe land taken, less the amount of the net
award paid to the holder of any Mortgage Loan pur-
suant to paragraph 23(b) (2) (i), and, for this
purpose, the certification by Lessee's independent
certified public accountant of said total costs and
expenses shall be conclusive between the parties for
purposes of this Paragraph (provided, however, that,
if Lessee shall at the time of such taking be unable
to certify and establish such total costs and expenses
shall be deemed to be an amount equal to the original
cost basis of such buildings and improvements used by
Lessee for income tax depreciation purposes, increased
by the increase, if any, in such cost basis from time
to time resulting from repairs and replacements to such
buildings and improvements); and (2) the then fair
market value of Lessee's interest under the Lease of the
Leased Property taken.

(D) - The term '"Lessor's Share"
as used above shall mean an amount determined by multiply-
~ing (1) the then fair market value of the Lessor's
reversionary interest in the land taken per acre, by

(2) the number of acres so tal'en.

¢. If any governmental action does not result in the
"taking or condemnation of any portion of the Leased Property but
creates a right of compensation thzrefor, such as, without limita-

tion (except as provided in Paragraph 23d), the changing of the



grade of any street on the Leasnd Property or upon.which the
Leased Property abuts, the applicable Lease shall continue in full
force and effect,without reduction or abatement of rent, and the
rights of Lessor and Lessee sahll be unaffected by the other pro-
visions of this Paragraph, as contained in the Lease, and shall
be governed by applicable law. The holder of any Mortgage Loan
shall be entitled to any award paid therefor, and, if there be no
such Mortgage Loan, the same shall be paid to Lessee.

d. If the temporary use of the whole or any part
of the Leased Property shall be taken at any time during the term
of the applicable Lease or of any renewal hereof for any public
or quasi-public purpose of any lawful power or authority, by the
exercise of the right of condemnation or eminent domain, or by
agreement between Lessee and those authorized to exercise e-ch
right, Lessee shall give prompt notice thereof to Lessor and the
term of the applicable Lease and of any.renewal thereof shall
not be reduced cr affected in any way and Lessee shall continue
to pay in full the net rert and other sum or sums of money and
charges reserved and provided to be paid by Lessee, but Lessee
shall be entitled to, and sh;ll receive the entire award for such
taking (whether paid by way of damages, rent or otherwise) unless
the period of occupation and .use by the.sovereign shall extend
.beyond the termination of the applicable Lease, and of any renewals
hereof, in which case the award made for such taking shall be
apportioned between Lessor and Lessee as of the date of such
termination. In any proceeding for any such taking or condemnation,
Lessor shall have the right to intervene and to participate in
such proceedings; pfovided, however, that if such intervention shall
not be permissible or permitted by the court, Lessee shall, at
Lessee's expense, consult with Lessor, its attorneys and experts,
and make all reasonable efforts to cooperate with Lessor in the
prosecution or defense of such proceedings. At the termination
of any such use or occupation of the Leased Property by the sovereign,
Lessee will, at its sole cost and expense, repair and restore the

buildings and Improvements then upon the Leased Property to the



condition, as ncarly as may reasonably be possible, in which the
same were at the time of such taking, but Lessee shall not be
required to make such repairs and restoration if the term of the
arplicable Lease shall expire prior to, or within one year after,
the date of termination of the temporary use so taken, and in

such event Lessor shall be entitled to claim, sue for and recover
from the sovereign all damages and awards therefor arising out

of the failure of the soVereign SO to repair and restores the
building at the expiration of such temporary taking. Any recovery
or sum rcceived by Lessee as an award or compensation for physical
damage to the premises caused by and during the temporary taking
shall he deemed a trust fund to be used first for the purpose of
repairing or restoring such damage.

e. If any taking described in this Paragraph 23
affects a portion of the Redevelopment Area which is then subject
to the option described in Paragraph 18, with the result that such
land.is deprived of that status and Mipi's option with respect to
it is cancelled, the, provided tha; Mimi or its Permitted Assignee
shall have completed or caused to be completed the construction
of the Improvements on the First Redevelopment Parcel, as des-
cribed in Paragraph 6¢, Mimi shall be entitled to receive one-
third (1/3) of the amount, if any, by which the amount awarded
in the condemnation proceedings with respect to such optioned
land exceeds the "reuse value" of such land as of the date of
execution of this Agreement.

24. Maintenance and Repair; Damage or Destruc;ion of

Improvements.

a. In full discharge of Redeveloper's duty to
maintain and repair the Leased Property (and related Improvement)
ﬁnder this Agreement and the applicable Lease, Redeveloper shall,
as landlord, enter into one or more lease agreements with tenants
whi;h will impose on the Redeveloner's tenant the duty to maintain
the property subject to such lease agreement, by including therein
2 provision substantially the same as that annexed to this Agreement

as ixhibit 5, which is incorporated herein by this reference.
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b. Similarly, in full discharge of Redeveloper's duty
under this Agreement or the applicable Lease to restore any |
destroyed property, Redeveloper shall, as landlord, impose on each
.of its tenants the duty to restore destroyed property by including
in each lease agreement entered into by Redeveloper, as landlord,

a provision substantially the same as that annexed hereto as

Exhibit 6, which is incorporated herein by this referénce. Motwith-
standing anything to the contrary in the foregoing: (i) Redeveloper
shall be required to restore the destroyed Leased Property only

if Redeveloper's tenant elects to continue its lease thereof; and
(i1) if such property is leased to a series of tenants, Redeveloper
.shall be obligated to restore such property only i{f tenants
constituting the lessees under leases yielding sixty-six and two-
thirdé (65-2/3%) per cent.of the gross rentals derived from such
destroved property elect not to terminate their leases as the

result of such destruction. .

25. Effect of Bankruntcy, etc., of Redeveloper.

Redeveloper agrees that, if any proceedings 'nder the
Bankruptcy Act or any amendment thereto shall 5e cormenced by
or against it, and, if against Redeveloper, such proceedings or
the confirmation of a composition, arrangement, or plan of
reorganization, or if Redeveloper is adjudged insolvent or
makes an assignment for the benéfit of its creditors, or if a
receiver is appointed in any proceeding or action to which
Redeveloper is a party, with authority to take possession or
control of the demised premises or the business conducted thereon
By Redeveloper, and Such.receiver is not discharged within a period
of sixty (60)days after his appecintment, any such event or
any involuntary assignment shall be deemed to constitute a breach
of this Agreement and of the applicable Lease, by Redeveloper
and shall, at the clection of Town, but not otherwise, and without
notice or entry or other action of Town, terminate this Ag::ement,
and the applicable Lease, and also all rights of Redeveloper here-

under and thereunder, and also rights of any and all persons




rlaiming under Redeveloper.

26. Notices and Demands.

Any notice, demand or other communication under this
Agreement by any party to any other shall be sufficiently given
or delivered if dispatched by registered or certified mail,
postage prepaid and return receipt requested, or delivered per-
sonally and: in the case of Mimi, addressed to its Chief Executive
Officer, Dolores Turco, with a copy to its Corporate Counsel,

David A. Biederman, each of the foregoing having an address for
this purpose of 590 Belleville Turmpike, rearny, New Jersey 07032;
in the case of the Town, addressed to the Mayor of Kearny, with a
copy to the Town Attorney, each of the foregoing having an address
for this purpose at the Town Hall, Kearny, New Jersey 07032; or
to any such other address with respect to any such party as that
party may, from time to time, designate in writing and forward to
the others provided in this Paragraph. |

. 27. Captions.

Any caption of any portion of this Agreement is inserted
for convenience of reference only and shall be disregarded in
construing or interpreting any of its provisions.

28. Short Form Leaseﬂ

The parties to any Lease will at any time at the request
of either one, execute duplicate originals of an instrument ir
recordable form which will constitute a short form of a lease,
setting forth a description of the demised premises subject to
such Lease, the term of that Lease and any other portions thereof
(except the rent provisions) that either party may request, or as
the applicable recording law may require.

29. Reasonable Consent.

If the éonsent or approval of either party hereto is
required, or if any act, thing or performance is to be to the

satisfaction of either party, pursuant to any provision of this
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Agreement, such consent or approval shall not be unreasonably
withheld or delayed and such satisfaction shall be deemed to be
the reasunable satisfaction of the party to be satisfied. 1In the
event of failure to respond to any request for consent or approval
for a perxod of twenty (20) business days after receipt of such
request is made in accordance with the provisions of this Agreement,
such failure shall conslusively constitute the granting of such
consent or approval,

30. Referenceé.

All references made and pronouns used herein shall be
construed in the singular and plural and in such gender as the

sense and circumstances require.

31. Severability. 1If any provision of this Agreement shall

be declared invalid or illegal for any reason whatsoever, remain-
ing terms and provisions of the within Agreement shall remain in
full force and effect in thc same manner as if the invalid or
illegal provision had not been contained herein.

32. intErpretation Under Laws of the State cf New Jersey.

a. This Agreement shall be gdverned by ard construed
in accordance with the internal laws of the State of New Jersey.

b. The agreements, terms, covenants and conditions
herein shall bind and inure to the benefit of the Town and Mimi,
and their respective heirs, personazl representatives, successors
and assigns.

33. Afbitration.

a. Notwithstanding anything to the contrary herein,
this Agreement shall be subject to arbitration only insofar as is
expressly stated in Paragraphs'6f and 9b hereof, and no arbitrator
shall have the power or authority to amend, alter, or modify, any.
part of this Agreement, in any way, nor.shall any other provision

of this Agreement be subject to arbitration, to any extent.
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b. Lither party may at any time bring an action in the
Superior Court of the State of New Jersey for the construction or
enforcement of any provision of this Agreement.

24, Entire Agreement.

This Agreement constitutes the entire agreement between
the parties with regard to the transactions contemplated hereby
and cannot be changed or terminated orally, but only by an instru-
ment in writing executed by the party against whom enforcement of
any waiver, change, modification or discharge is sought.

35. Counterparts.

This Agreement is executed in counterparts, each of which

shall constitute one and the same instrument.

IN WITNESS WHEREOF, the Town of Kearny, New Jersey has
caused this Agreement to be duly executed on behalf of the Town
by the Mayor, and its seal to be hereunto duly affixed and
attested by the Town Clerk of the Town of Kearny, MNew Jersey,
and Mimi Development Corp., has caused this Agreement to be duly
executed by its duly authorized officers, all as of the day and

year first above written.

TOWN OF KEARNY

ATTEST: , ' o
| S,
i By' Ry ;,‘/ / LIRS :/',-' e
U David C Rowlands, Mayor

L

James Cantlon, Town Clerk

MIMI DEVELOPMENT CORP.

ATTEST:

B T C
C e e

! Timi Turco, Secretary




STATE OF NWCW JERSEY)
)SS:
COUNTY OF HUDSON )

BE IT REMEMBERED, that on this 3 day of 4 ., .; :
1979, before me, the subscriber, an Attorney at Law of New Jersey,
personally appeared JAMES CANTLON, who being by me duly sworn,
Jdid depose and make proof to my satisfaction that he is the Town
Clerk of the Town of Kearny; that he well knows the corporate
seal of said Town of Kearny, the Town named in the foregoing
Instrumen:; that the seal thereto affixed is the proper corporate
scal of said Town of Kearny; that the same was so affixed thereto
and the said Instrument signed and delivered by DAVID C. ROWLANDS,
who was, at the date and execution thereof, the Mayor of the
Town of Kearny, in the presence of said deponent, as the voluntary
act and deed of said Town; and that the deponent thereupon

signed the same as subscribing witness.

Sworn to and Subscfibed
before me this ¥4 day
of f‘,"/‘.a;" ’ 1979.

. - ]
*’ . '/——\,0’ : '. '_/ '~y »
‘<-¢/5‘ [ a7 /;’ . l\__/‘/»-/ ';0-”'—-.'-&\'
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STATC OF NEW JERSEY;
SS:
COUNTY OF HUDSON )

3E IT REMEYBERED, that on this §*\ day of Fhuy,uj’
1979, before me, the subscriber, an Attorney at Law of New
Jersey, personally appeared MIMI TURCO, who, being by me duly
sworn on her oath, doth depose and make Proof to my satisfaction,
that she is the Secretary of MIMI DEVELOPMEMT CORP., the corpor-
ation named in the within Instrument; that DOLORES TURCO is the
President of said corporation; that the execution, as well as
the making of this Instrument, has been duly authorized by a
proper resolution of the board of directors of said corpora-
tion; that deponent well knows the corporate seal of said
corppration; and the seal affixed to said Instrument is such
corporate seal and was thereto affixed and said Instrument signed
and delivered by said President, as and for her voluntary act

and deed and as and for the voluntary act and deed of said

corporation, in presence of deponent, who thereupon subscribed

%fm-t-/t@

his name thereto as witness.

Sworn to and subsecribed
before me this A7+ day
of Hrsvsy, 1979.




- . EXHIBIT 2

FIMANCIAL AGREEMENT

THIS AGREEMENT (the "Financial Agreement') entered into
as of the day of , 1979, by and between the TOWN OF
KEARNY, a municipal corporation of the County of Hudson and State
of New Jersey (the"Town") and MIMI REDEVELOPMENT ASSOCIATES I,

a partnership having its principal office at 590 Belleville Turnpike,
Kearny, liew Jersey 07032 (the '"Redeveloper"), which is qualifiéd
to do business under the provisions of the Urban Renewal Corpora-
tion and Associations Law of 1961 (N.J.5.A. 40:55C-20, et seq.),
as amended and supplemented (the "Act'"):

WITNESSETH

WHEREAS,'the To'm has undertaken an urban renewal or
redevelooment project within the Town of Kearny in furtherance
of the objectives of Chapter 187 of the Public Laws of 1949 of
the State of tew Jergey, as amended and supplemented, in accord-
ance with a redevelopment plan for the area of approximately
634.éﬁ more or less acres lying within the municipal boundaries
of the Tovm, which is more particularly described on the survey
annexed hereto as Schedule A and incorporated herein by th*s
reference (the "Redevelopment Area'), as shown on a Plan designated
"Kearny Meadowlands Redevelopment Area, Redevelopment Plan', a
copy of which is annexed hereto as Exhibit 1 and is incorporated
by this reference (the "Redevelopment Plan'); and

WHEREAS, the‘Plan contemplates, inter alia, the re-
development by the Town of portions of the Redevelopment Area
with buildings and improvements for industrial, commercial and
business use and related offstreet parking; and )

WICREAS, the Town has entered into a Master Leasing and
Option Agreement with MIMI.DEVELOPMENT CORP., a corporation of
the State of New Jersey, having corporate offices at 590 Telleville

Turnpike, Kearny, Hew Jersey 07032 ("Mimi") dated



for the purposc of providing for the redevelopment of the
Redevelcprent Area (the "Master Agreement'): and
VIILTEAS, under the Redevelopment Plan, an area within

the Redevelopment Area, outlined in red on Schedule A hereto

and bounded as described on Schedule B annexed nercto and in-

corporated herein oy this reference (the 'Tirst Redevelopment
Parcel') is designated for use as a major distribution center;
and | |

WHEREAS, pursuant to the terms of the lMaster Agreement,
ifimi has designated Redeveloper as its Permitted Assignee, as
described therein, with respect to the redevelopment of the.
First Redevelopment Parcel; and

WHEREAS, pursuant to the Master Agreement, the Redeveloper
entered into a lease with the Town (the "Lease") pursuant to
which the Redeveloper has leased the First Redevelopﬁent Parcel
from the Towh and has éggeed to construct thereon Improvements
conststing of a building complex containing at least 50,000
square feet, said Improvemencs together with said Redevelopment
Parcel being referred to as the ''First Project', and each such
Improvement together with its Lot being referred to herein as a
"Unit"; and

WHERLAS, in accordance with the Lease and in accordance
with the Act, the Redeveloper has heretofore made written applica-
tion to the Town fbf approval of the First Project; and ‘

VEEREZAS, the Town Council has heretofore by resolution
adopted and approved the application, a copy of such application
and a certified copy of such resolution of approval being attached

hereto as Schedules 'C'" and 'D" respectively; and




WHEREAS, the Town believes that the in lieﬁ tax considera-
tion to be given to each of the Improvements éomprising part of
the Tirst Project pursuant to this Financial Agreement affords
maximum redevelopment of the First Redevelopment Parcel and is,
therefore, in the best interests of the Town and the health,
safety, morals and welfare of its residentsland is in accordance
with the provisions of the Act and the public purposes pursuant
to wnich the redevelopment of the Kearny Meadowlands Redevelop-
ment Area has been undertaken and is being assisted in accordance
with the applicable provisions of State law;

NOW, THEREFORE, it is mutually agreed as follows:

1. The Redeveloper represents that the application

attached to this Financial Agreement as "Schedule C" and incor-

porated herein by this reference sets forth the manner in which
the Redeveloper proposes to develop, manage and operate the

First Project and each of the Units therein,‘the olans for finan-
cingvthe First Project, including, but not limited to, the estimated
total First Project Cost, the interest and amortization rates on
the total First Project Cost! the source of funds, the interest
rates to be paid on construction financing, the source and amounts
of projected permanent mortgage financing, and the proposed First
Project rental schedules and lease terms as well as the projected
"Annual Cross Revenue' (hereinafter defined) and net profit for
the First Project. Redeveloper covenants and agrees to use its
best efforts to conform in the development, construction and
operation of the First Project to the matters-and things set forth
in said application, that is, the manner in which Redeveloper
proposes to develop, manage and operate the First Project, and

the plans for finaneing the First Project, it being understood}
however, with particular respect to the First PFroject Cost (and

the cost of each Unit thereof), interest rate, financing terms



and mortgage amortization, rental schedules and lease terms, thac

the same are projected and estimated and may be modified as par-
ticular circumstances may require, but that in all material res-
pects it is the intent and agreement of the Redeveloper to comply

as closely as shall be practicable with the information and represen-
tations set forth in said application.

2. Subject to the provisions of Paragraph 16, the Towm
hereby grants to the Redeveloper, but only to the extent herein-
_after expressly set forth in Paragraph 3(a) hefeof. exemption
from real property taxation on the Improvements to be constructed
on the First Redevelopment Parcel for a period of not more than
twenty (20) vears from the date of the execution of this Financial
pgreement or for a period of not less than fifteen (15) years from
the "date of first operation of the Unit" of the First Project (as
hereinafter defined), whichever period ends first.

3. (a) (1) (A) The Redeveloper shall pay for each year
for which tax exemption is claimed and granted, ac an annual
service charge in lieu of real DProperty taxes on the Improvements
for each Unit required to be constructed by the Lease, beginning
on the date of first operation of that Unit, an amount equal to
fifreen (15%) percent of the Annual Gross Revenue received by the
Redeveloper from all Improvements in that Unit.

(B) Since the date of first operation of a

Unit may not be the start of a calendar year, and the in lieu
payments are due on a calendar year basis, the aforesaid annual
service charge shall be adjusted on a Pro rata basis with respect
to any year in which the period after the date of first operation
of a Unit is less than a full calandar year.

(b) As used in this Financial Agreerent, the term
"Annual Cross Zevenue" shall include total énnunl gross rentals
and other income received by Redeveloper from the First Project,
but ghall not include payments for insurance, urilities, assess-
ments or any maintenanée expenses (including maintenance expenses
cf common areas), made directly to Redeveloper or by a tenant for

the tenant's own account pursuant to any occupar:cy lease, it being

tie intent of this Provision to recocnizz that | ‘eveloper's
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leases with its tenants will'likely by "met' leases and that under
sucih lcases these amounts are ordin;rily paid by the tenant.

(¢) As used in this Financial Agreement, the term
"date of first operation of the Units'" is defined as the date on
which actual occupancy of a portion of the building or Improvement
by a tenant of said Unit first occurs.

4. Against the annual services charge as provided herein,
the Rcdeveloper shall be entitled to a credit for the amount, with-
out interest, of the real estate taxes on the land comprising
the First Redevelopment Parcel paid by it in the last four (4)
preceding quarterly installments.

5. The Redeveloper further covenants and agrees és
follows:

(a) To limit its profits and dividends payable in
accordance with the provisions oflthe Act.

(b) To pay the annual service charge as provided for
in Paragraph 3 hereof, annually, within thirty (30) days after
the close of each calendar year. In the event that such nayment
is not made, the Town may proceed to enforce the collection thereof
in the same manner and with the same rights as are applicable to
delinquent real estate taxes or in any othér manner authorized by
the Act.

(c) To submit annually, within ninety (90) days after
the close of each of its fiscal years, its auditor's reports cf
income from and expenses related to the First Project, to the
Mayor and governing body of the Town, which reports shall remain
confidential except as otherwise provided by law.

(d) Upon request of the Town, to permit inspection
of the propetty, equipment, buildings and other facilities of
the Redeveloper, and to permit examination and audit of any of icts
books, contracts, records, documents and paper- relating to this
Agreement or the Tirst Project, by duly author' od representatives
of

the Town, provided same are at reasonable ho s on reasonable



notice and in'the presence of désignated representatives of Redeveloper

(e) At all times prior to the expiration or other
termination of this Finanecial Agreement; to remain bound by the
provisions of the Act.

(f) Mot to effect or éxecute any agreement, lease,
conveyance, or cther instrument, whereby the First Project, or
any part thereof, is restricted upon the basis of race, color,
creed, religion, ancestry, national origin, sex, or marital status,
in the sale, lease or occupancy thereof, nor to discriminate upon
the basis of race, zolor, creed, religion, ancestry, national origin,
sex, or marital status, in the sale, lease, or rental, or in che use
or occupancy, of the First Project or any Improvement erected or to
be erected thereon, or any part thereof, and to comply with all
State and local laws, in effect from time to time, prohibiting
discrimination or segregation by reason of race, color, creed,
religion{ ancestry, national origin; sex or marital status,

(g) During the period of tax exemption as provided
hetrein, to be subject to limitation of profits payable by it Pursuant
to the provisions of N.J.S.A. 40:55C-66, and Redeveloper shall
have the right to establish reserves against unpaid rentals, and
reasonable contingencies, which shall include but shall not be
limited to the cost of renovating portions of the Units from time
Ito time for purposes of rerenting, and/or vacancies in an amount
not exceeding ten (10%) per cent of the gross revenues of the
Redeveloper from the First Project for the fiscal year preceding
the date in which a determination is being made with respect to per-
mitted 'net profits" as provided in‘N.J.S.A. 40:55C-66, In computing
"net profit' as provided in N.J.S.A. 40:55C-50, che Redeveloper
shall deduct from gross revenues an annual amount sufficient to
amortize the 'total Project cost'" and/or "total I'nit cost", as
defined in the Act, as the case may be, over the reriod of 25 years,
For this purpose, in computing "total Project cos:' or "total Unit
cost", the rentals shall be capitalized at ten (177) per cent.

(h) Within ninety (90) days after ti. end of its
. fiscal year, to Pay te the Town any profits in e:.css of the

profits vermitred ir under the provisions of the oI



6. . It is understood and agreed tﬁat, subject only to the
provisions of Paragraphs 2 and 16, and in all other respects not-
withstanding anythiﬁg herein expressed or implied to the contrary,
at the end of twenty (20) years from the date of the execution of
this Financial Agreement, or at the end of fifteen (15) years f-om
the date of first operation of a particular Unit of the First
Project, as defined herein, whichever period ends first, the tax
exemption upon that particular Unit of the First Project shall
thereupon absolutely cease, and the Lot and Improvement comprising
such Unit of the First Project shall thereupon be assessed and
taxed according to general law as other éroperty in the Town 1is
assessed and taxed, and, at the date on which the tax exemption
upon the entire First Project absolutely ceases, as described above,
all restrictions and limitations herein contained as provided by
law shall absolutely terminate and be at an end and the Redeveloper
shall thereupon render its final account to the Town.

7. Before having received a Certificate of Completion
in accordance with the terms and conditions of the Lease with the
Town, the Redeveioper shall not voluntarily transfer the First
Project, or any Unit thereof, to anyone other than a qualified urban
renewal association or corporation, and any such transfer shall be
subject to the condition that the transferee shall assume all of
the Redeveloper's obligations under this Finanecial Agreement and
to the further conditions that the transferee otherwise qualify
under all other applicable requirements of law and that the
Town specifically consent thereto. The Town hereby consents to
Redeveloper's voluntary transfer of the First Project, or any Unit
thereof, to another entity qualified under the Act owning no other
Project at the time of transfer, as provided by N.J.S.A. 40:55C-60,
at any time after Redeveloper has received a Cercificate of Completion

with respect to the First Project (or Unit, as the case may be)

then being so transferred,



3. The Redeveloper may at any time after the expiration of
one (1) year from the completion déte of thg entire First Project
(which shall be the date of first operation of the last Unit)
notify the Town that as of a certain date designated in said notice
it relinquishes its tax exempticnlstatus. As of the date so set,
the tax exemption, the service charges, the profit restrictions,
and all other restrictions and limitations imposed by. this Finan-
cial Agreement and by the Act shall terminate.

9. Upon any termination of such tax exemption, obligation
and restrictions, whether by affirmative action of the Redeveloper
as provided in Paragraph 8 above or by the provisions of the Act
pursuant to this Financial Agreement, the date of such termination
shall be deemed to be the end of the fiscal year of the Redeveloper,
and within ninety (90) days after the date of such termination the
Redevel&per shall pay to the Town a sum equal to the amount of the
reserve, if any, maintained pursuant to N.J.S.A. 40:55C-66, as well
as thé excess profit, if any, payable pursuant to N.J.S.A. 40:55C-66,
and pursuant to Paragraph 5 of this Financial Agreement by reason of
the treatment of such date as the end of the fiscal year.

10. Subject to the provisions of Paragraphs 11(e), 13b, and
l3c, in the event of a default in or breach of this Financial
Agreement by Redeveloper, if such default or breach is not cured
within ninety (90) days after receipt by Redeveloper of writ+en
deriand by the Town to do so, then the Town may cérminate this
Financial Agreement and such termination shall be deemed to be a
termination of tax exemption as herein provided.

~ 11. The Redeveloper shall give the Town written notice
of any mortgage loan providing for the advancing of' funds either
for temporary or construction loans or for permanent financing in
respect to the Land, Improvemgnts, or both, for each Unit constitut-
ing the First Project ("mortgage Loan"), together with the name and
address of the holder of such Mortgage Loan. Arvthing contained .
herein to the contrary hotwithétanding, in order to meet the terms,

conditions and provisions required to secure a -~ rtgage Loan to



finance the First Project or a Unit thereof, Redeveloper and the
Town further agree, for the benefit and protectioﬂ of the holder of
a ‘lortgage Loan, provided the Redeveloper has given the Town notice
of such Mortgage Loan, that:

(a) The Redeveloper will keep, observe and
perform each and every provision of this agree-
ment and so every other act and all things required
by law to keep and continue this agreerent in full
force and effect for the full period provided for
herein except as may otherwise be agreed to by the
holder of the Mortgage Loan:

(b) The Town and the Redeveloper will make

no agreement expressly, immliedly, or by conduct,
serving to modify, alter, add to, terminate or
delete, any provision of this Agreement and will
exercise no option or right hereunder unless the
Redeveloper has prior thereto obtained and
furnished to the Town the written consent of the
holder of the ortage Loan:

(e) If there is any default by the Redeveloper
hereunder, and if such default has not been waived
by the Town and has not been cured (or, if appro-
priate, the curing of such default has not commencec)
by Redeveloper (or the Permitted Assignee involved
in such default, as the case may be) after due
notice thereof, within the perigd therefor stated
in this Financial Agreement, the Town agrees that
before taking any step which it may then be entitl-
ed to take, it will at that time first notify the
hWolder of the Mortgage Loan thereof and then provide
a reasonable opportunity to cure the same in light of
the nature of the default anc the available means to
correct it, but in any event shall allow not less tnan
thirty (30) days from the date of such notice to the
YMortgagee of such default, and, if and to the extent that
the Mortgagee cures any default, oir causes the same to
be cured, the Mortgagee shall be subrogated to the
rights of the Town hereunder and under the applicable
Lease, and shall have the right, but not the duty, to
attorn to the position of the Redeveloper hereunder and
under the applicable Lease, as more particularly set
forth in the liaster Agreement and in Paragraphs 13b
and ¢ hereof;

(d) All the terms and provisions of the
Redevelopment Projects Mortgapge Loan Act of
1967 (1.J.S.A. 55:17-1 to 55:17-11) shall be
made a part of and included herein with like
effect as though recited at length;

(e) o waiver, election, acquiescence, and estoppel
or consent on the part of or against either party
hereto shall affect or be binding upon the holder of
the Mortgage Loan unless the Redeveloper has obtain-
ed and furnished to the Town the prior "ritten con-
sent of the holder of the Mortgage Loan. and

. (£) Nothing in this agreement shall be construed
N any way as to adversely affect the r. :ht of the
Town to receive the contractual paymen: and other

substantive rights to which it may be c-titled under
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this apreement, it being the primary intention hereof

that all of the terms, conditions and provisions

hereof shall be and remain in full force and effect

for the benefit and protection of the holder of the

Mortpage Loan, notwithstanding any default or breach

bv the Redeveloper, its successors or assigns, so long

as the Town receives, whether from the Redeveloper or

from its lawful transferee or the holder of the Mortgage

Loan, its subsidiary, nominee or assignee, the per-

formance to be provided to it.

12. Neither the Redeveloper nor any of its partners,
limited or general, shall be personally liable for the payment of
the Annual Service Charge nor for the payment of any tax or assess-
ment which may be levied or assessed against any land or building
now or hereafter constituting all or a portion of the First Project.

"~ 13. (a) Any Notice, demand or other communication under
this Agreement by any party to any -other shall be sufficiently given
or delivered if dispatched by registered or certified mail, post-
age prepaid and return receipt requested, or delivered personally
and: in the case of the Redevelopér, addressed to its General
Partner, with a first copy to 'limi, addressed to its Chief Executive
Officéf, and with a second copy to Mimi's Corporate Counsel, each
of the foregoing having an address for this purpose at 590 Belleville
Turnpike, Kearny, New Jersey 07032; in the case of the Town, addressed
to the Mayor of Kearny, New Jersey, with a copy to the Town Attorney,
each of the foregoing having an address for this purpose at Townm
Hall, Kearny, New Jersey; or to any such other address with respect
to any such party as that party may, from time to time, designate
in writing and forward to the others as provided in this Paragraph.

(b) Whenever the Town shall deliver any notice or
demand to the Redeveloper with respect to any breach or default
by the Redeveloper in its obligations or covenants under thnis
Financial Agreement, the Town shall at the same time forward a
copy of such notice or demand to each holder of .any Mortgage Loan
authorized by this Agreement at the last known address of such holder

shown in the records of the Town; provided, however, that the for-

warding to the !lortgagee of a copy of a notice - demand to the

-10-



Redeveloper, nursuant to this Paragréph 13b, shall not constitute
the giving of the notice or demand required by Paragraph 1ll(c).

| (¢) (1) After any breach or default referred to in
the foregoing paragraph 13b., each such holder shall (insofar as
the rights of the Town are concerned) have the right, at its option,
to cure or remedy such breach or default (to the extent that it
relates to the part of the Redevelopment Area covered by its Yortgage
Loan) and to add the cost thereof to its Mortgage Loan. |

(2) Any such holder or any permitted transferee
"of any suéh holder who shall cure or remedy any breach or default
which is referred to in the foregoing Paragraph 13b. shall be
entitled to the benefits of the tax abatement previously granted
to the Redeveloper prusuant to the Fox-Lance Act and this"Financial‘
Agreement, to the same extent that the Redevelqper would then have
been if no default had occurred.

14. (a) In the event of any dispute between the parties
concerning this Financial Agreement, the matters in controversy
shall.be resolved by arbitration in accordance with the Rules of the
American Arbitration Association, and judgment upon the award render-
ed by the arbitrator(s) shall be entered in the Superior Court of
lew Jersey. Costs for said arbitration shall be borne equally by
the parties.

(b) Anythinz in the foregoing to the contrary not-
withstanding: (1) any dispute between the parties hereto concerning
any provision of this‘Financial Agreehent shall be governed by the
Laws of the State of llew Jersey; and (2) no arbitrator shall have
the power or authority to amend, alter, or modifv. any part of this
Agreement, in any way.

15. 1If any clause, sentence, subdivision. paragraph,
section or part of this Financial Agreement be a’'iudgzd by anv
court of competent jurisdiction to be invalid, such judgment shall
not affe~t, impair, or invalidate the‘rémainder “ocreof, but shall
be confined in its operation to the clause, sent.ce, subdivision,
paragraph, section or part herecf directly invol'.d in the contro-

versy in vhich said judgment shall have been ren :red.

-11-



16. This Financial Agreement may be modified from time
to time only by written agreement duly executed by the parties hereto,
provided said modification is consistent with the Act; provided,
however, that the parties hereto hereby agree that if the Act is
amended during the period descirbed in Paragraph 2 or 6 hereof, with
the result that the maximum period of tax exemption previously
authorized by the Act is increased, then the period for which the
exemption from real property taxation deseribed in Paragraph 3 hereof
is granted hereunder shall be automatically increased (but not by
more than five (5) years), so that the total period of such exemption
granted hereunder shall have such new maximum duration (but not more
than twenﬁy (20) years) and the relevant operative provisions of this
Financial Agreementshall be deemed automatically amended, nunc pro
tunc; provided, further, that if either party deems it appropriate
¢r necessary, the parties hereto shall execute an appropriate
amendment to this Financial Agreement, no later than sixty (60)
days §ftér the enactment of such amendment to the Act.

IN WITNESS WHEREOF, the Town has caused this Financial
Agreement to be duly executed in its name and on its behalf by the
Mayor, and the Redeﬁeloper has cuased this Financial Agreement to
be duly executed on its behalf by its duly authorized officers,

all as of the day and year first above written.

TOWN OF KEARNY

ATTEST:

By:
David C. Rowlands, Mavor

Toﬁn Clerk
MiIMI DEVELOPMENT ASSOCIATES I
ATTEST:

By

Dolores Turco. President

Aimi Turco, Secretary



CERTIFICATE OF COMPLETION

WHEREAS, the Town of Rearny, a municipal cor-
poration of the State of New Jersey, has heretofore entered
in:§ a Lease of Land for Private Redevelopument dated

(the "Lease') with

(the "Redeve;oper"); and
WHEREAS, pursuant to said Lease, 4ated
» aad recorded

ina the Hudson County Clerk's Office, in Book : o} Leases,
page » the Town leased to the Redeveloper the propercy
described in "Schedule A" anpexed hereto and hereby made a
part hereof; and

WHEREAS, the aforesaid Lease of Land:for
Private Redevelopnen: requires the Redeveloper to comnstruct
a buildiag or buildings of not less than
square feet (the "Izprovemenat") ;" and ‘

WHEREAS, the Town has reviewed :he‘Redevelopf
er'§ pPlans and has inspected the Improvement as constructed

by the Redeveloper on the property described in "Schedule A"

vand is satisfied tha:vthe aforesaid Iamprovement has been
properly comstructed and completed in‘acco!dance with the
aforesaid Lease of Land for Private Redevelopment;

NOW, THEREFORE, the Town hereby cercifies as
~follows:

l. Redeveloper has fully completed all of the
construction of the Taprovement on that pertion of the prop-

erty described in "Schedule ‘A" which is described in "Schedule 8",




acnexed hereto and hereby made a part hereof, in accordance
with the requirenen:s,‘teris and conditions of the Lease of
Land for Private Redevelopment, dated

and this Certificate shall constitute a conclusive and in=-
contestible determination that all of the terzs, covenants,
agreements and conditions in :espéct of the construction of
the said Improvement om said property, including the da:gs
for commencement and completion of comstruction thereof,
have been fully s;tisfied and terminated.

2. Redeveloper is entitled to exercise all
rights of sale, lease, transfer or other disposition of the
property as provided in the Lease of Land for Private Re=
development daced ' and all restrictioans
and prohibitions against assignment and tranmsfer contained in
the aforesaid Lease (iacluding, without limitation, those
contained in Paragraph 11 thereof) which are conditioned upon
:ge issuance of a Certificate of Completion by the Town, are
hereby :erai;a:ed.

IN WITNESS WAEREOF, the said Town of Rearny
has caused this Certificate to be executed by icts Mavor, and
has caused the corporate seal of the Town of Kearny to be
hereunto affixed,vand these presents to be ac:tested by the
Clerk of the said Town of Kearny, this ‘ day of

» 197

THE TOWN OF KIARNY
ATTEST:

By

, Town Clerk



2°?

STATE OF NEW JERSEY )
) ss:
COUNTY OF HUDSON )
BE IT REMEMBERED, that on this day
of » 197 , before me, the subscriber, an

Attorney at Law of the State of New Jersey, personally
appeared ' » WYho, being by me
duly sworn, did deéose and make proof to my satisfaection that
he s }he Town Clerk of the Town of Kearny; that he well
knovs the corporate seal of said Town of Kearny, the Town
named in the foregoing Certificate; that the seal thereto
affixed is the proper corporate seal of said Town of Kearuy;
that the saze was so affixed thereto and the said Certificate
signed and deiivered by » Who was,
at the date and execution thereof, the M;yor of the Town of
Kearny, in the presence of said deponen:, as the Vvoluntary act
‘and  deed of saiﬁ Town; and that the deponent thereupon signed

the saze as subscribing witness.

Svorn to and subscribed before ne
this day of ,
197 .

Attorney at Law of New Jersey s
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Exhibit 4

SEVERANCE
LEASE AGREEMENT
BETWEEN
THE TOWN OF KEARNY
AND

MIMI DEVELOPMENT CORP.
ACTING ON BEHALF OF
MIMI REDEVELOPMENT ASSOCIATES I,
A LIMITED PARTNERSHIP IN FORMATION
THIS SEVERANCE LEASE AGREEMENT (the ''First Severance
Lease'), ﬁade as of the day of August, 1979, by and among
THE TOWHN OF KEARNY, a municipal corporation of the County of
Hudson and State of New Jersey (the "Town"), and MIMI DEVELOPMENT
CORP., a corporation of the State of New Jersey, having corporate
offices at 590 Belleville Turnpike, Kearny, New Jersey 07032
("Mimi"), acting on l.ehalf of MIMI REDEVELOPMENT ASSOCIATES I,
a partnership in formation, which will be qualified to do
business under the provisions of the Urban Renewal Corporation
and Associations Law of 1961 (N.J.S.A. 40:55C-20 et seq.), as
ameqﬁed and supplemented, and will have its princiﬁal office
at 590 Belleville Turnpike, Kearny, Mew Jersey 07032 (the

"Partnership")

WITNESSETH

WHEREAS, Mimi, acting on behalf of the Partnership
in the capacity of Lessee, and the Town, in the capacity of
Lessor, have entered into a Lease of a parcel of land, consist-
ing of acres and lying within the municipal boundaries
of the Town, which is more particularly described on the map
annexed hereto as Schedule A and incorporated herein by this
reference (the " Redevelopment Parcel"), which Lease is
hereinafter referred to as the "First Lease'; and

WHEREAS, in connection with tlie making of a mortgage
loan by bank (the '"Bank")
to the Lessee Redeveloper, the Bank has requested that the
Town and the Redeveloper enter into a "Severance Lease", pursuant

to which the portion of the Redevelopment



Arcicle 10. Maintenance and Renair

a. Throughout the term of this Léase, Tenant, at
its sole cost and expense, shall be responsible for and will
take good care of the Demised Land and the buildings and im-
proven?n:s erected thereon, and the sidewalks and curbs ad-
joining the buildings upomn the Demised Land and éﬁall keep
the same in good order. and condition and make all necessary
repairs thereto, interior and exterior, structural and non-
structural, ordinmary and extraordinary, and unforeseen and
foreseen. When used in this paragraph, the term "repairs"
shall include all necessary replacements, renewvals, alterations,
additions and betterments. All fepairs made by Tenant shall
be equal ia qua}ity and class to the original work. Tenant
will do or cause others to do all necessary shoring of
founda:ions.and valls of the buildings and every other act or
thing forA:he safety and preservation thereof which may be nec-
essary by reason of any excavatiom or other building operation
upon:;ny adjoining property or street, alley or passageway.

b. Landlord sha;l not be required to furnish any
services or facilities to the Demised Land. Landlord shall have
no duty or obligatiom to make any altgra:ions, additions,
changes, laprovements, replacements or repairs to, or to demolish,
any buildings or improvements now or hereafter erected or main-
taiced on the Demised Land. Tenant hereby assumes the full and
sole responsibility for the condition, operation, repair, re- '

placement, maintenance and management of the Demised Land.



STATE OF NEW JERSEY )
) ss.

COUNTY OF - )

BE IT REMNEMBERED, that on this day of
1978, before me, the subscriber, a
of the State of New Jersey, perscnally appeared
who,.being by me duly sworn, did depocse and make pProof to my’
satisfaction that he is the Town Clark of the Town of Rearny,
the Towﬁ named in the within Instrument; that he well knows
the corporate seal of said Town of XKearny, the Town named’
in the foregoing Instrument; that the seal the:éto affixed
is the proper corporate seal of said Town of Xearny; that
the same was so affixed thereto and the said Instrument
signed and delivered by + Wwho was,
at the date and execution thereof, the Mayor of the Town of
Rearny, in the presence of said depoqgnt, as the voluntary
act.and deed of said Town; and that the deponent thersupen

signed the same as subscribing witness.

Sworn to.and subsé:ibed
before me this day
of , 1978.

-

— e e e i



I WITNESS WHEREOF, the Town of Kearny, ﬁew Jersey
has caused this Severance Lease to be duly executed on behalf
of the Town by the Mayor, and its seal to be hereunto duly
affixed and attested by the Town Clerk of the Town of Kearny,
New Jersey, and Mimi Development Corp., on behalf of Mimi
Redevelopment Associates I, a limited partnership in forma-
tion, has caused this Severance Lease to be duly executed by
its duly authorized officers, all as of the day and year first

above written.

TOWN CF KEARNY

ATTEST:

By:
Mayor
Town Clerk

MIMI DEVELOPMENT CORP., on
behalf of MIMI REDEVELOPMENT
ASSOCIATES I, a Limited Partner-
ship in Formation

ATTEST:

By:

Dolores Turco, President

Miml Turco, Secretary



Parcel which is affected by the lien of the mortgage to be
made by the Bank is to be
separately leased; and

WHEREAS, pursuant to Paragraph 12.e of the First
Lease, the Town and the Redeveloper have agreed to execute
such an instrument, and now wish to implement their prior agree-
ment in this regard.

| NOW, THEREFORE, the parties hereto hereby agree
as follows:

1. The leased property under this Severance Lease
shall be the area outlined in red on Schedule A aﬁnéxed hereto
and'incorporated herein by this reference (the '"First Severance
Lease Parcel’).

2. The rent hereunde: shall be a pro rata share
of the rent payable under the First Lease, based upon the ratio
between the acreage of the First Severance Lease Parcel and the
total acreage of thé First Redevélopment Parcel prior to such
severance. The date for payment of such rent, the conditions
relating to default in payment, and all other applicable provi-
sions of the First Lease shall remain the same with respect to
the First Severance Lease Parcel. )

3. The Improvements to be constructed on the First

Severance Lease Parcel are
4. The term of this Severance Lease shall end on

5. In all other respects, the terms and conditions
of this First Severancg.Lease shall be the same as those of the

First Lease; made applicable to the First Severance Lease

Parcel.
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Article 11. Dazmage or Destruction.

2.(1) 1f, during the termn of this lease, all or
aay part of any building on the Demised Land shall be destroyed
or.danaged ia whole or ia part by fire or ocher iasured casualcy
(including aay casualty for vhich insurance vas required pur-
suant to this ieasé, but was not obtained) of any kiand or
gsature, pr&inary 0r extraordinmary, foreseen or unforeseen,
Tenant shall give to Landlord immediate notice thereof,

(2) - Iz that event, and subject to the provisions
of Paragraph 11b (and without regard to vhether: (1) such
damage or destruction shall have been .insured agaiast (provided
the same was required to be covered under this Lease); or
(14) che insurance proceeds, if any, shall be sufficient for
the purpose; or (114) any fee mortgagee shall permit such
_ insurancé proceeds to be used for such repairs, alterations,
Testoration, replacemeat or rebuildingi, Tenant shall, at ics
s6le cost and expense, Promptly Tepair, alter, Testore, replace,
and rebuild the Sane, or recomstruct & similar or dissimilar
building, together with iaprovements and equipsent then owned

by Tenant, so long as the vaiue thereof shall be at least sub-
.s:an:ially equal to the value of that damaged and destroved
and which exisced iamediately prior to such occurrence.

(3) 1In 5o event shall Landlord be called upon to
Tepair, alﬁer, Teplace, restore or rebuild any such building,
iaprovezent or equipment or to pay Qny of the costs or ex-
penses thereof.

(4) If Tenant shall fai] or neglect to restore,

repalr and rebuild with reasonable diligence the building and



. | | EXHIBIT 2

'FINANCIAL AGREEMLNT

THIS AGREEMENT (the 'Financial Agreement') entered into
as of the day of , 1979, by and between‘the TOWN OF
KEARNY, a municipal corporation of the County of Kudson and State
of New Jursey (the'Town") and MIMI REDEVELOPMENT ASSOCIATES I,

a partnership having its principal office at 590 Belleville Turnpike,
Kearny, liew Jersey 07032 (the ''Redeveloper"), which is qualified
to do business under the provisions of the Urban Renewal Corpora-
tion and.Associations Law of 1961 (N.J.5.A. 40:55C-20, et seq.),
as amended and supplemented (the "Act'"):

WITNESSETH

WHEREAS, the To'm has undertaken an urban renewal or
redevelcdment project within the Town of Kearny in furtherance
of the objectives of Chapter 187 of the Public Laws of 1949 of
the State of liew Jersey, as amended and supplemented, in aécord-
ance yith a redevelopment plan for the area of approximately
634.é4 more or less acres lying within the municipal boundaries
of the Towm, which is more particularly descriied on the survey
annexed heréto as Schedule A and incorporated herein by th°s
reference (the '"Redevelopment Area'"), as shown on a plan designated
"Kearny Meadowlands Redevelopment Area, Redevelopmeht Plan", a
copy of which is annexed hereto as Exhibit 1 and is incorporated
by this reference (the '"Redevelopment Plan"); and

WHEREAS, the Plan contemplates, inter alia, the re-
development by the Town of portions of the Redevelopment Area
with buildings and improvements for industrial, commercial and
business use and related offstreet parking; and

WHLREAS, the Town has entered into a Master Leasing aﬁd
Option Agreement with MIMI DEVELOPMENT CORP., a corpofation of
the State of New Jersey, having corporate offices at 590 Eelleﬁille

Turnpike, Kearny, dew Jersey 07032 ("Mimi") dated



for the purnosc of providing for the redevelopment of the
Redevelcpment Area (the "Master Agreement"); and |
VTILZREAS, under the Redevelopment Plan, an area within

the Redevelopment Area, outlined in red on Schedule A hereto

and bounded as described on Schedule B annexed ilercto and in-

corporated herein by this reference (the '"First Redevelopment
Parcel”) is designated for use as a major distribution center;
and

WHEREAS, pursuant to the terms of the Master Agreement,
Mimi has designated Redeveloper as its Permitted Assignee, as
described therein, with respect to the redevelopment of the
First Redevelopment Parcel; and

WHEREAS, pursuant to the Master Agreement, the Redeveloper
entered into a lease with the Town (the "Lease") pursuant to
which the Redeveloper has leased the First Redevelopment Parcel
from the Town and has agreed to construat thereon Improvements
consiscting of a building complex'containing at least 50,000
square feet, said Improvements together with said Redevelopment
Parcel being referred to as the 'First Project', and each suéh
Improvement together with it; Lot being referred to herein as a
"Unit"; and

WHERLAS, in accordance with the Lease and in accordance
with~the Act, the Redeveloper has heretofore made written applica-
tion to the Town for approval of the First Project; and ‘

WEERZAS, the Town Council has heretofore by resolution
adopted and approved the application, a copy of such application
and a certified copy of such resolution of approyal being attached

hereto as Schedules "C" and '"D" réspectively; and




WIEREAS, che Town believes that the in lieu tax considera-
tion to be given to each of the Improvements comprising part of
the First Project pursuant to this Financial Agreement affords
maximum redevelopment of the First Redevelopment Parcel and is,
therefore, in :he best interests of the Town and the health,
safety, morals and welfare of its residents and is in accordance
with the provisions of the Act and the public purposes pursuant
to wnich the redevelopment of the Kearny Meadowlands Redevelop-
ment Area has been undertaken and is being assisted in accordance
with the applicable provisions of State law;

NOW, TIIEREFORE, it is mutually agreed as follows:

1. The Redeveloper represents that the application
attached to this Financial Agreement as ''Schedule C" and incor-
porated herein by this reference sets forth the manner in which
the Redeveloper proposes to develop, manage and operate the
First Project and each of the Units therein, the vlans for finan-
cingoihe First Project, including, but not limited to, the estimated
total First Project Cost, the interest and amortization rates on
the total First Project Cost, the source of funds, the interest
rates to be paid on construction finaneing, the source and amounts
of projected permanent mortgage financing, and the proposed First
Project rental schedules and lease terms as well as the projected
"Annual Cross Revenue" (hereinafter defined) and net profit for
the First Project. Redeveloper covenants and agrees to use its
best efforts to conform in the development, construction and
operation of the First Project to the matters and things set forth'
in said application, that is, the manner iﬁ which Redeveloper
proposes to develoﬁ, manage and 6perate the First Project, and
the plans for financing the First Project, ‘it beiﬁg.understood,
howeVef. with particuiér respect‘to the FirstAProject Cost (and

the cost of each Unir thereof), interest rate, financing terms



and mortgage Amortization, rental schedules and lease terms, thatc

the same are projected and estimated and may be modified as par-
ticular circumstances may require, but that in all material res-
pects it is the intent and agreement of the Redeveloper to coﬁply

as closely as shall be practicable with the information and represen-
tations set forth in said application.

2. Subjeét to the provisions of Paragraph 16, the Town
hereby grants to the Redeveloper, but only to the extent herein-
after expressly set forth in Paragraph 3(a) hereof, exemption
frem real property taxation on the Improvements to be constructed
on the First Redevelopment Parcel for’a period of not more than
twenty (20) yvears from the date of the execution of this Financial
Agreement or for a period of not less than fifteen (15) years from
the "date of first operation of the Unit" of tﬁe First Project (as
hereinafter defined), whichever period ends first.

3. (a) (1) (A) The Redeveloper.shall pay for each year
for which tax exemption is claimed and granted, ac an annual
service'charge in lieu of real property taxes on the Improvements
for each Unit required to be.constructed by the Lease, beginning
on the date of first operation of that Unit, aﬁ amount equal to
fifteen (15%) percent of the Annual Gross Revenue received by the
Redeveloper from all Improvements in‘that Unic.

(B) Since the date of first operation of g

Unit may not be the start of a calendar year, and the in lieu
payments are due on a calendar year basis, the aforesaid annual
service charge shall be adjusted on a pro rata basis vith respect
to any year in which the period after the date of first operation
of a Unit is less than a full calandar year. |

(5) As used in this Financial Agreerent, the rerm
"Annual Gross Revenue' shall include total annual gross rentals
ard other income received by Redeveloper from tie First Project,
but shall not include payments for insurance, utilities, assess-
MEents or any maintenance expenses (including maintenance expenses
cf common areas), made directly to Redeveloper cr by a tenant for
~he tenant's own account pursuant to any occupar:y lease, it being

tiie intent of this provision to recosniza thas ‘eveleper's

b1



leases with its tenants will likeiy by '"net" leases and that under
such leases these amounts are ordinarily paid by the tenant.

(c) As used in this Financial Agreemeﬁt. the term
"date of first operation of the Units" is defined as the date on
which actual occupancy of a portion of the building or Improvement
0y a tenant of said Unit first océurs;

4. Against the annual services charge as provided herein,
the Redeveloper shall be entitled to a credit for the amount, with-
out interest, of the real estate taxes on the land comprising
' the First Redevelopment Parcel paid by it in the last four (4)
preceding quarterly installments.

5. The Redeveloper further covenants and agrees as
follows: |

(a) To limit its profits and dividends payable in
accordance with the provisions of’;he Act,

(b) To pay the annual service charge as provided for
in Pé}agraph 3 hereof, annually, within thirty (30) days after
the close of each calendar year. In the event that such nayment
is not made, the Town'may proceed to enforce the collection thereof
in the same manner and with the same rights as are applicable to
delinquent real estate‘taxes or in any other manner authorized by
the Act.

(¢) To submit annually, within ninety (90) days after
the close of each of its fiscal years, its auditor's reports of
income from and expenses related to the First Project, to the
Mayor and governing body of the Town, which reports shall remain
confidential except as otherwise provided by law.

(d) Upon request of the Town, to permit inspection
of the property, equipment, buildings and other facilities of
the Redeveloper, and to permit examination and audit of any of its
books, contracts, recbrds, documents and papers relating to this
Agreement or the Tirst Project, by duly authori -od representatives

of the Town, provided same are at reasonable horrs on reasonable



notice and in the presence of designated representatives of Redeveloper

(e) At all times prior to the expiration or other
termination of this Finanecial Agreement, to remain bound by the
provisions of the Act.

(f) Mot to effect or execute any agreement, lease,
conveyance, or cther instrument, whereby the First Project, or
any part thereof, is restricted upon the basis of race, color,
creed, religion, ancestry, national origin, sex, or marital status,
in the sale, lease or occupancy thereof, nor to discriminate upon
the basis of races zolor, creed, religion, ancestry, national origin,
sex, or marital status, in the sale, lease, or rental, or in che use
or occubancy, of the First Project or any Improvement erected or to
. be erected thereon, or any part thereof, and to comply with all
State and local laws, in effect from time to time, prohibiting
discrimination or segregation by reason of race, color, creed,
religion, ancestry, national origin, sex or marital status.

(g) During the period of tax exemption as provided
herein, to be subject to limitation of profits payable by it pursuant
to the provisions of N.J.S.A. 40:55C-66, and Redeveloper shall
have the right to establish reserves against unpaid'rentals, and
reasonable contingencies, which shall include but shall not be
limited to the cost of renovating portions of the Units from time
te time for purposes of rerenting, and/or vacancies in an amount
not exceeding ten (10%) per cent of the gross revenues of the
Redeveloper from the First Project for the fiscal year Preceding
the date in which a determination is being made with respect to per-
mitted ''net profits' as provided in N.J.S.A. 40:55C-66. 1In computing
"net profit" as provided in N.J.S.A. 40:55C-50, the Redeveloper
shall deduct from gross revenues an annual amount sufficient to
amortize the "total Project cost" and/or "total I'nit cost'", as
defined in the Act, as the case may be, over the reriod of 25 years.
For t?is Purpose, in computing "total Project cox:”‘or "total Unit
cost"”, the rentals shall be capitalized at ten (:"") per cent.

(h) Within ninety (90) days after t:. end of its
fiscal ycar, to Pay to the Town any profits in e:.vss of the

Profits nmermitred ir under the pProvisions of the .-

-



6. It is understood and agreed that, subject only to the
provisions of Paragraphs 2 and 16, and in all other respects not-
withstanding anything herein expressed or implied to the contrary,
at the end of twenty (20) years from the date of the execution of
this Financial Agreement, or at the end of fifteen (15) years from
the date of first operation of a particular»Unit of the First
Project, as defined herein, whichever period ends firsc, the tax
exemption upon(that particular Unit of the First Project shall
thereupon .absolutely cease, and the Lot and Improvement comprising
such Unit of the First Project shall thereupon be assessed and
taxed according to general law as other property in the Town is
assessed and taxed, and, at the date on which the tax exemption
upon the entire First Project.absolutely ceases, as described above,
all restrictions and limitations herein contained as provided by
law shall absolutely terminate and be at an end and the Redeveloper
shall thereupon render its final account to the Town.

7. Before having received a Certificate of Completion
in accordance with the terms and conditions of the Lease with the
Town, the Redeveloper shall not voluntarily transfer the First
Project, or any Unit thereof, to anyone other than a qualified urban
renewal association or corporation, and any such transfer shall be
subject to the condition that the transferee shall assume all of
the Redeveloper's obligations under this Financial Agreement and
to the further conditions that the transferee otherw1se qualify
under all other applicable requirements of law and that the
Town specifically consent thereto, The Town hereby consents to
Redeveloper's voluntary transfer of the First Project, or any Unit
thereof, to another entity qualified under the Act owning no other
Project at the time of transfer, as provided by i1.J.S.A. 40:55C-60,
at any time after Redeveloper has received a Certificate of Completion

with respect to the First Project (or Unit, as the case may be)

then be1r~ so transferred.
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8. The Recdeveloper may at any time after the expiration of
one (1) year from the completion'date of the entire First Project
(which shall be the date of first operation of the last Unit)
notify the Town that as of a certain date designated in said notice
it relinquishes its tax exemption status. As of the date so set,
the tax exemption, the service charges, the profit restrictions,
and all other restrictions and limitations imposed by .this Finan--
cial Agreement and by the Act shall terminate.

9. Upon any termination of such tax exemption, obligation
and restrictions, whether by affirmative action of the Redeveloper
as provided in Paragraph 8 above or by the provisions of the Act
pursuant to this Financial Agreement, the date of such termination
' shall be deemed to be the end of the fiscal year of the Redeveloper,
and within ninety (90) days after the date of such termination the
Redeveloper shall pay to the Town a sum equal to the amount of the
reserve, if any, maintained pursuant to N.J.S.A. 40:55C-66, as well
as the excess profit, if any, payable pursuant to N.J.S.A. 40:55C-66,
and pursuant to Paragraph 5 of this Financial Agreement by reason of
the treatment of such date as the end of the fiscal year.

10. Subject to the ﬁrovisions of Paragraphs 1l1(c¢), 13b, and
13c, in the event of a default in or breach of this Financial
Agreement by Redeveloper, if such default or breach is not cured
within ninety (90) days after receipt by Redeveloper of written
demand by the Town to do so, then the Town may terminate this
Financial Agreerent and such termination shall be deemed to be a
termination. of tax exemption as herein provided. |

11. The Redeveloper shall give the Téwn written notice
of any mortgage loan providing for the advancing of fundé either
for temporary or construction loans or for permanent financing in
respect to the Land, Improvements, or both, for each Unit constitut-
ing the First Project ('mortgage Loan'"), together with the name and
address of the holder of such Mortgage Loan. Anvthing contained
herein to the contrary notwithstanding, in order to meet the terms,

conditions and provisions required to secure a "-rtgage Loan to



finance the First Project or a Unit thereof, Redeveloper and the
Town further agree, for the benefit and protection of the holder cf¢
a 'lortgage Loan, provided the Redeveloper has given the Town notice
of such lortgage Loan, that:

(a) The Redeveloper will keep, observe and
perform each and every provision of this agree-
ment and so every other act and all things required
by law to keep and continue this agreement in full
force and effect for the full period provided for
herein except as may otherwise be agreed to by the
holder of the Mortgage Loan: _

(b) The Town and the Redeveloper will make

no agreement expressly, impliedly, or by conduct,
serving to nmodify, alter, add to, terminate or
delete, any provision of this Agreement and will
exercise no option or right hereunder unless the
Pedeveloper has prior thereto obtained and
furnished to the Town the written consent of the
holder of the ortage Loan:

(¢) If there is any default by the Redeveloper
hereunder, and if such default has not been waived
by the Town and has not been cured (or, if appro-
priate, the curing of such default has not commenced)
by Redeveloper (or the Permitted Assignee involved
in such default, as the case may be) after due
notice thereof, within the period therefor stated
in this Financial Agreement, the Town agrees that
before taking any step which it may then be entitl-
ed to take, it will at that time first notify the
holder of the iortgage Loan thereof and then provide
a reasonable opportunity to cure the same in light of
the nature of the default anc the available means to
correct it, but in any event shall allow not less tnan
thirty (30) days from the date of such notice to the
YMortgagee of such default, and, if and to the extent that
the Mortgagee cures any default, o causes the same to
be cured, the lMortgagee shall be subrosated to the
rights of the Town hereunder and under the applicable
Lease, and shall have the right, but not the duty, to
attorn to the position of the Redevelorer hereunder and
under the applicable Lease, as more particularly set
forth in the liaster Agreement and in Paragraphs 13b
and ¢ hereof;

(d) All the terms and provisions of the
Redevelopment Projects Mortgage Loan Act of
1967 (1.J.S.A. 55:17-1 to 55:17-11) shall be
made a part of and included herein with like
effect as though recited at length;

(e) o waiver, election, acquiescence, and estoppel
or consent on the part of or against either party
hereto shall affect or be binding upon the nolder of
the Yortgage Loan unless the Redeveloper has obtain-
ed and furnished to the Town the prior -ritten con-
sent of the holder of the Mortgage Loan. and

_ (£) Nothing in this agreement shall be construed
in any way as to adversely affect the 1. 'ht of the
Town to receive the contractual paymen: and other

substantive rights to which it may be c¢-titled under



this apreement, it being the primary intention hereof

that all of the terms, conditions and provisions

hereof shall be and remain in full force and effect

for the benefit and protection of the holder of the

Mortgage Loan, notwithstanding any default or breach

by the Redeveloper, its successors or assigns, so leng

as the Town receives, whether from the Redeveloper or

from its lawful transferee or the holder of the Mortgage

Loan, its subsidiary, nominee or assignee, the per-

formance to be provided to it.

12. Neither the Redeveloper nor any of its partners,
limited or general, shall be personally liable for the payment of
the Annual Service Charge nor for the payment of any tax or assess-
ment which may be levied or assessed against any land or building
now or hereafter constituting all or a portion of the First Project.

13. (a) Any Notice, demand or other communication under
this Agreement by any party to any other shall be sufficiently given
or delivered if dispatched by registered or certified mail, post-
aze prepaid and return receipt requested, or delivered personally
and: in the case of the Redeveloper, addressed tc its General
Partner, with a first copy to limi, addfessed to its Chief Executive
Officer, and with a second copy to Mimi's Corporate Counsel, each
of the foregoing having an address for this purpose at 590 Belleville
Turnpike, Kearny, New Jersey 07032; in the case of the Town, addressed
to the Mayor of Kearny, New Jersey, with a copy to the Town Attorney,
each of the foregoing having an address for this purpose at Town
Hall, Kearny, New Jersey; or to any such other address with respect
to any such party as that party may, from time to time, designate
in writing and forward to the others as provided in this Paragraph.

(b) Whenever the Town shall deliver any notice or

demand to the Redeveloper with respect to any brcach or default
by the Redeveloper in its obligations or covenants under tiis
Financial Agreement, the Town shall at the same time forward a
copy of such notice or demand to each holder of .ny Mortgage Loan
authorized by this Agreement at ‘the last known ~.!’ress of such holder

shown in the records of the Town: provided, howce:er, that the for-

warding to the Jlortpagee of a copy of a notice ~ - demand to the



Redeveloper, pursuant to thislPar#graph 13b, shall not constitute
the giving of the notice or demand required by Paragraph 1ll(c).

(¢) (1) After any breach or default referred to in
the foregoing paragraph 13b., each such holder shall (insofar as
the rights of the Town are concerned) have the right, at its option,
to cure or remedy such breach or default (to the extent that it
relates to the part of the Redevelopment Area covered by its Mortgage
Loan) and to add the cost thereof to its Mortgage Loan.

(2) Any such holder or any permitted transferee
of any such holder who shall cure or remedy any breach or default
which is referred to in the foregoing Paragraph 13b. shall be
~Oentit1ed to the benefits of the tax abatement previously granted
to the Redeveloper prusuant to the Fox-Lance Act and this Financial
Agreement, to the same extent that the Redevelpper would then have
been %f no default had occurred.

14. (a) In the event of any dispute between the parties
concerning this Financial Agreement, the matters in controversy
shall be resolved by arbitration in accordance with the Rules of thé
American Arbitration Association, and judgment upon the award render-
ed by the arbitrator(s) shall be entered in the Superior Court of
lew Jersey. Costs for said arbitration shall be borne equally by
the parties.

(b) Anytﬁing in the foregoing to the contrary not-
withstanding: (1) any dispute between the parties hereto concerning
any provision of this Financial Agreement shall be governed by the
Laws of the State of'ﬂgw Jersey; and (2) no arbitrator shall have
the power or authoriéy to amend, alter, or modifv. any part of this
Agreement, in any way. |

15. If any clause, sentence, subdivision, paragraph,
section or part of this Financial Agreement be a.'iudged by any
court of competent jurisdiction to be invalid, such judgment shall
not affe~t, impair, or invalidate the remainder oreof, but shall
be confined in its operation to the clause, sent.nce, subdivision,
paragraph, section or part hereof directly invol:cd in the contro-

versy in which said judgment shall have been ren .recd.



16. This Financial Agreement may be modified from time
to time only by written agreement duly executed by the parties hereto,
provided said modification is consistent with the Act; provided,
however, that the parties hereto hereby agree that if the Act is
amended during the period descirbed in Paragraph 2 or 6 hereof, with
the result that the maximum period of tax exemption previously
authorized by the Act is increased, then the period for which the
exemption from real property taxation described in Paragraph 3 hereof
is granted hereunder shall be automatically increased (but not by
more than five (5) years), so that the total period of such exemption
granted hereunder shall have such new maximum duration (but not more
than twenty (20) years) and the relevant operative provisions of this -
Financial Agreementshall be deemed automatically amended, nunc pro
tunc: provided, further, that if either party deems it appropriate
¢Tr necessary, the pafties hereto shall execute an appropriate
anendment to this Financial Agreement, no later than sixty (60)
days after the enactment of such amendment to the Act.

IN WITNESS VWHEREOF, the Town has caused thig Financial
Agreement to be duly executed in its_name and on its behalf by the
Hayor, and the Redeveloper has cuased this Financial Agreement to
be duly executed.on its behalf by its duly authorized officers,

~all as of the day and year first above written.

TOWN OF KEARNY

ATTEST:
By

‘David C. Rowlands Mayor
Town Clerk ’

MIMI DEVELOPMENT ASSOCIATES 1
ATTEST:

By:
Dolores Turco. President

Jimi Turco, cecretary

-12-
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REIOLUTION
DY NATOR ROYLANDS

WHERTAS, the Mayor and Couneil of tho Town of Kearny
are desirous of encouraging the developwent o somo 638 acres »f
vacant moadowiands in tho Town of Kearay, and

JUIZILKAS, tae sald Mayor and Couacil have determined to
lnasv 2aid laads to !dmi Devolopment Corporation as set forth ia
a astor Loaesiag and Option Agreement, and lsase Agroerant, cnpioaA
0? iicl aro attachoed hereto and incorporated herein, nad

IN{ERNAS, the oxecution of said Mastsr Leasing aad Option
Aeraomant end Leame Agroement is accomplished under the goacral |
nrovisiona of the Urban Renewal Corporation and Association law %

i

n® 201 (Chanter 49 of tne Public Laws of 10+1, N, J.3.4, 40:35C~

TULREAS, thé Hayor aad Council havoe obtained a re-use |
annraigal of the udJnCent properties subiact to Naater leasing
and Option Agreemont and Pirst Loago with Harts Mountain Industriée
and are satinfied that the rents estel:linbel therein represent
the falr rental valuo of said properties fo. the usoes specified i
the fadevelopoect DPlan heretofore approved !¢ tho Mayor and Coun-
eil, with respect to lands leased by i{imi evelopment Corporation

IOY THLREFORE BE IT RESOLVED, by :he Council of the
Town 0f Loarny, in tho County 0¢ Huduwon, that the Nayor and Town
rtlesl rm:ﬁectivoly be and are heredby authori~ed to execute the
attached !fagter Leasing and Ontion Aprreement and Lease Agrosment
hetwveon thoe Town of Eearny and Yimi Devslon-oat Corporatibn on
hehal? of the Tnwm of Kearny, and

DE IT PURTHER QDROLVED that the 7 m Clerk L8 furthor

1utiorizad and directsd to affix the Corner~-e Seal of the Towa




-D-

o? Hearay theroto.

Adoptod: August 8, 1979

1 cortity that the forogoing Resolution waa adoptnd Uy
tao Council on August 8, 1979,

'
1]

! ‘ "'J.' .

‘. R 3 (s ‘

lyse Nio o Wiy
TOWR CLAER

;

/

1 heredy approve the foremoing Resolution this 8th day
ot Aupgust, 1378,
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LEASE ACRERIENT
BLETLEEN
THE TOUN O KEARNY
AlD :
STHMT DEVELOPHENT CORP,
ACTING ON BLUALEF OF
MINT REDEVELOPMENT ASSOCTATES T,
A LIMTTED PARTNERSHIP IN FORMATION

THIS LEASE AGREEMENT (the "First Lease'), made as of
' gH\ wst '
the ZFst day of 7 1979, by and among THE TOWN OF KEARNY, a

iinicipal corporation of the County of ludson and State of New
Jersey (the "Town'), and MIMI DEVELOPMENT CORP., a corporation of
the Statce of Mew Jersey, having corporate offices at 590 Belleville
Turnpike, Kearny, Mew Jersey 07032 ("Mimi"), acting on behalf of
MIMT REDEVELOPMENT ASSOCIATES 1, a partnership in formation, which
will be qualilicd to do business under the provisions of the Urban
Renewal Corporation and Associations Law of 1961 (N.J.S.A. 40:55C-20,
et seq.), as amended and supplemented, and will have its principal
office at 590 Belleville Turnpike, Kearny, New Jersey 07032

(the “"Partnership")

- NITNE

122
In

ETH

WHERFAS, the Town is the owner in fee siuple of a tract
of land, consiuting of approximately 638.84+ acres and lying within
the municipal boundaries of the Town, whiéh is more particularly
hercein by this reference (the "Redevelopment Arca'); and

WHEREAS, the Town is desirous of improving the Redevelop-
ment Area for the purpose of increasing employment opportunities
and tax ratables which will benefit the residents and inhabitants
of the Town; and

WHFREAS, the Town has urdertaken a redevelopment project
for the prover utilization and redevelopment of the Redevelopment
Area (the "Redevelopment Area Project") in order to facilitate
its orderly commercial and industrial development, and to secure

these ends finds it necessary to provide financial assistance in

32837 M2



the form of tax abarement pursuant to the "Urban Renewal Corpora-
tion and Association LnQ of 1961, Chantor 40 of the Public'Laws
ol 1961, N.J.S. 40:55C-40, ot seq., as amended and supplemented
(the "Fox-Lance Act"): and

WIFREAS, the Redevelopment Area Project is being under-
taken in accordance with a redevelopment plan for the Redevelop-
ment Area desipnated as the'"Kearny Meadowlands Redevelopment Area
Redevelopment Plan", a copy of which is annexed hereto as Exhibit 1,
and is incorporated herein by this reference (the “Redevelopment
Plan"); and

VHEREAS, under the Redevelonment Plan, an area within
the Redevelopment Area, outlined in red on Schedule A hereto,
which outline is incorproated herein by this reference (the
"I'irst Redevelopment Parcel') is designated fdr use as a major
distribution center; and

WHEREAS, the Town has entered into a Master Leasing and
Option Agrcement with Mimi, dated as of July 31, 1979, providing
for the redevelopment of the Redevclopﬁent Area, in accordance
with the Redevelopment Plan (the "Master Agreement"): and

WHEREAS, Mimi will designate the Partnership as its
Permitted Assignee, pursuant to the terms of the Master Agreement,
with respect to the redevelopment of the First Redevelopment Parcel,
after the Partnership is formed and duly qualified, and the Town
has agreed to such designation; and

VIEREAS, the Partnership, after such designation ai.d
assignment, will be the Redeveloper, with respect to the First
Redevelopment Parcel; and ‘

JIILREAS, the Town now desires to lease the First Redevelop-
ment Parcel to Mimi, acting on bahalf of the Partnership/Redeveloper,
pursuant to this Lease relating to the redevelopment of the First
Redevelopment Parcel, with a view to preventing blight and blight-
ing influences within the First Redevelopment Parcel and to facilita-

ting the redevelopment of this Parcel in accordance with the

.3283 7 743



purposes and poals of the Redevelonmenr P'lan, and, more specifically,
in order to permit the construction thercon by the Redeveloper of
a complex of at Least 50,‘00() :A;qu;n‘v foet; and

WIHEREAS, in accordance with the Master Aprcement, Mimi,
acting on bohnif of the Redeveloper, has made a proposal to the
Town to rcdevelop the First Project (as hercinafter defined); and

WIEREAS, the Town has considered and approved Mimi's
proposal, on bchalf of the Redeveloper, for the redevelopment of
the First Redevelopment Parcel; and

WIILREAS, the Town has determined the fair value of the
Redevelopment Area for the uses specified in the Redevelopment
Plan; and

WIIEREAS, the Town is now prepared to lease the First
ledevelopment Parcel to Mimi, acting on behalf of the Redeveloper,
and Mimi, acting on behalf of the Redeveloper, is willing'to
lease the First Redevelopment Parcel from the Téwn and to re-
develop the First Redevelopment Parcel, in each case in accordance
with the terms of this Lease; and

WHEREAS, the Town believes that the leasing and redevelop-
ment of the First Redevelopment Parcel pursuant to this Lease, and
the fulfillment generally of this Lease, are in the vital and best
interests of the Town, and the health, safety, morals and welfare
ol its residents, and in accord with the public purposes and pro-
visions of the applicable state and local laws and requirements
ﬁnder whiéh the Redevelopment Arca Projecthhas been undertakgn
and is being assisted;

NOW, THEREFORE, in consideration of the premises and the
mitual oblipations of the parties hereto, each of them does
hereby covenant and agree with the others as follows:

1. Definitions:

As used herein, cach of the following terms shall have
the meaning assigned to it, as follows:
a. "Commencement Date' of this Lease of the First
tedevelopment Parcel: as defined in Paragraph 4, subject, however,

to the provisions of Paragraph 15.

T -3283 © 744



L. "Completion" of anv Imnrovement: issuance of
a Certificate of NDcennancy with respect theoreto by the appropriate
povernmental body or apency.

c. "First Improvements": as defined in Paragraph

d. "First Lease": as defined in the Preamble,

e. '"First Project": the First Redevelopment
Parcel and the First Improverments.

| f. "First Redevelopment Parcel': as defined in the
Necitals,

.. '"Tox-Lance Act": as defined in the Recitals.

h. "HMDC'": the Hackensack Mecadowlands Development
Commission, or anv successor governmental body.

i. - "Mimi": as defined in the Preamble.

j. "Impositions'": as defined in Paragraph 5.

k. "Improvement": the building or buildings and/
or other related structures to be erected on any specifically
indentified Lot.

1. "Land Improvements": as described in
Paragraph 6b.

m. "Leased Property': as defined in Paragraph 12.

n. '"Lease Term": as defeined in Paragraph 4.

o. "Leasc Year": a period of twelve (12) calendar
months bepinning on the Cormencement Date of this Lease, or on
any anniversary Lhcrcof.

P. "Lessce": the entity which shall be the tenant
under this T.ease: such entity shall initially be Mimi, and
thereafter, shall be the Partnership/Redeveloper, as a Permitted
Assinnce..

q. '"Lessor': the Town.

r. "Lot": as the sense and circumstances require,
the entire Rochelnpmcnt Parcel, or a specifically designated
portion thereof referable to and part of a specific Unit, if the
Project referable to such Redevelopment Parcel is undertaken in

Units,

3283 7 745
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5. Master Apreement': as defined in the Recitals.

t. 'Mortpage Loan': as defined in Paragraph 12.

u. ‘'Termitted Assipnece': any person or entity to
whom an assipnment or transfer has been made in accordance with
Parapraph 11.

v. '"Permitted Assignrent'”: any assipnment or

trensfer made in accordance with Paragraph 11,

w. '"Project": an entire Redevelopment Parcel and
all Tmprovements thercon; if any Project is undertaken in Unité,
the term means the totality of all such Units.

x. "Redeveloper': the entity which shall have
the rights and duties of the Redeveloner hereunder with respect
to the First Redevelonment Parcel.

y. "Reldevelopment Area": as defined in the
recitals.,

z. '"Pedevelopment Area Project': as defined in
the Recitals,

. aa. "Redevelopment Parcel': a particular section
of the Redevelopment Area, specifically numbered and identified
and deseribed as one or more Lots in one or rmore Building Permit
applications, as the portion of the Redevelobment Area with res-
pect to which a particular Improvement or related series of
Improvenents is proposed to be constructed, and which is the sub-
jeet of a Lease. |

bb. "Redevelopment Plan': as defined in the
Récitn]u.

cc. '"Severance Lease' or '"Severance Leases': as
defined in Paragranh 12.‘

dd. "Town as defined in the Preamble,

ce. "Unit'": a particular Lot and the related
Improvement, specifically numbered and identified and described
as such, in the same manncr as a Lot is identified, if the Project

of which it is a part is undertaken in Units.

£.3283 7 g



Uarranties of Title, cte.

Im order to induce bﬁjni and Redeveloper to enter
into this Agrcement, as to expend the sums of moncy for the
redevelopment of the First Redevelopment Parcel rcquired here-
under, and intending Mimi and Redeveloper to rely thereon, the
Town berchy warrants and represents to Mimi and Redeveloper that:
a. (1) The Town is the sole owner in fee simple
ol, and has pood and marketable title to, the First Redevelopment
Parcel, free and clear of any and all liens, encumbrances, equities,
or claims, cxcept those described in Paragraph 3 hereof, and except
such as shall be disclosed by restrictions of record, provided
that no such restriction shall render the Town's title to the
First Redevelopment Parcel other than "good and marketable'.

(2) For purposes of this Agreement, the Town's
title to the First Redevelopment Parcel shall be deemed to be
"good and marketable" if a recognized reputable title insurance
company outhorized to do business in the State of New Jersey
issucs to the Town at the execution of this First Lease a standard
New Jersey Realty Board form of title policy insuring the Town's
ownership of tiie fee estate in the First Redevelopment Parcel,
and simultaneously issues to Mimi, on behalf of the Redeveloper,

a standard New Jersey Realty Board form of title policy inéuring
the Redeveloper's ownership of the only leasehold estate in the
First Redevelopment Parcel and cach such policy contains only the
standatd printed exceptions, and the amount of the premium for
that policy is calculated at the issuing company's regular rates.
If such a policy is not obtainable, title to all or the affected
portion of the Tirst Redevelobment Parcel shall be deemed not
pood and marketable, and Redevelsper will have no obligation to.

lcase the affected portion of the First Redevelopment Parcel and

——
may refuse to consummate the entire transaction contemplated by ?;)
this First Leasc, without penalty of any kind. gg

(3) Notwithstanding anything to the contrary in tf'
the forcpning, if a recognized reputable title insurance company o]
authorized to do business in the State of New Jersey is willing fz

to issue a policy to Mimi, on behalf of the Redeveloper, as the
named insurcd, insurinp Redeveloper's title to the leasehold

AL



cotate i the wobjeet Parcel, but at a premium based on a rate
hivher than its repolar rate, and if the Town aprees to pay and
docs pay the amount by which the premium charged by the title
Tasurance company cxceeds one calculated at its regular rate, then,
at Redeveloper's sole and exclusive option, Redeveloper may con-
summate the transaction as so modified.

b. Schedule B, anncxed hereto and incorporated
hevein by this reference, contains a true and complete list of
all ezisting encumbrances, conditions, rights, covenants, ease-
ments, restrietions, and rights-of-vay, affecting the Redevelopment
Mea, including the First Redeveloprnent Parcel:; the Town will not
further encurhber or restrict the use of all or any part of the
Firsr Redevelopnent Parcel after the date of execution of this
lLcase without the prior written consent of the Redeveloper .or
Mimi, on its bhehalf).

c. [o part of the Redevelopment Area is pPresently
stbjeet to any claim of the State of New Jersey as tidelands
and the Town has heretofore obtained all riparian rights affecting
title to the Redevelonment Area.

d. The Town will take all necessary steps to
assurc that the First Redevelopment Parcel may be leased to
Redeveloper for the nurposes herein set forth, and may be re-
developed by Redeveloper in accordance with the terms of this
Leasc.

e. The Redevelopment Area has been, or will'be,
duly and properly declared "blighted" by the governing body of
the Town in accordance with the applicable provisions of the

Blighted Areca Act, N.J.S.A. 40:55-21.1-et seq. and of the

Fox-Lance Act.

f. The Town will take all necessary measures to

0 ;\828)‘, wm

assure the abatement of property taxes in accordance with the
provisions of the Fox-Lance Act for all Improvements to be —ade :Ei
by Redeveloper in the First Redevelopment Parcel; without 1imitingCO
the gencrality of the forepoing, the Town shall make the benefits

of the Tox-Lance Act available to the fullest extent with respect

to this Leasc of the TFirst Redevelopment Parcel; such Financilal

Apreement shall be in the form attached hereto as Eﬁﬁiﬁi&_ﬁ.
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vhiich i incorporated hevein by this ‘rvar.(‘ncc, and shall be
crecuted no Tater than the date which is sixry (60) days after
the dare of written notice by the Lessce/Redeveloper to the Town
stating that the Lessee/Redeveloper is ready, willing and able to
enier into the Tinancial Agreement, providing the necessary data
required by the Fox-Lance Act, and requesting that the Town exe-
cute the same.

)

. The Town will take all necessary and appropriate
measures to assure that a solid waste cémpactor or baler will
not be constructed on property adjacent to the Redévelopment
Arca, and to assure that no refuse or waste dumping or disposal
activity, or any activity related thereto, is conducted on |
nroperty adjacent to the Rede&clopment Area. All such measures
shall be cownleted prior to the Commencement Date of'this First
lLease and their completion shall be a condition to Mimi and/or
Kedeveloper's obligation to proceed to construct any Improvement
01 Land Tmprovement.

h. The Towm will take all necessary and appropriate
measures to cnable Mimi and the Town to secure a determination
from the Federal Interstate Commerce Commission (the "I.C.C.")
that all or any specified portion of the Redevelopment Area has
the status of a "free zone' under the applicable laws and regula-
tibnn, including, without limitation, cooperating fully with
Mimi in connection with each application to the I.C.C. for such
a ruling; provided, however, that, in fulfilling itg obligations
under this Paragraph 2h, the Town may, but shall nbt be required to,
undertake any action that would require it to incur legal fees.

i. The Town will take any and all other or further
action necessary or appropriate to implement this Lease or to
effectuate its purposes, subject to the limitations of Paragraph

2h.

3. Lease of Tirst Redeveclopment Parcel

Subject to all of the terms, covenants and con-
ditions of this Lease, the Town hereby leases the First Redevelop-

ment Parcel to Mimi acting on bechalf of the Redeveloper, and Mimi,

3283 749
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Acting on behall of Redeveloper, herely leases the First Redevelon-
rent: Parcel fron the Town, to have and to hold rhe same for the
term and at the rent as hercinaltor rrovided, SUBJECT TO:

_(l) all existing encumbrances, conditions,
rights, covenants, casements, restrictions and rights-of-way

of rccord, which are listed on Schedule B, annexed hereto and

incorporated herein by this reference; and

(2) applicable zoning, land usc, and building
Laws, repnlations and codes: andA

(3) such matters as may be disélosed by a
current jnspection or survey; and

(4) building and use restrictions specified in
rhic Redevelopment Plan; and

(5) the conditions subsequent provided in
Paragrapihh 14 hereof; and

(6)1311 other conditions, covenants and
restrictions set fnfth or referred to elsewhere in this Lease.

ho Lease Term
a. 7The Term of this Lease will be a period of
seventy-five (75) years, beginning on the Cormencement Date
hereof, |
b. The Cormencement Date of this Lease shall be

the first day of the calendar month coinciding with or next
following the last to occur of:

(1) The.date to which is six (6) months subsequent
to the date of the exccution of this Lease; or

(2) The date of receipt by Redeveloper from
HNC, the .S, Army Corps of Engincers, and every other governmental
hody having jurisdiction with respect thereto, of all permits and
approvals which are necessary as a nrecondition to commencement of
i ’

pPhysical construction of the first Unit of the Improvements

nproposcd to be constructed on the subject Redevelopment Parcel:

3283 ¢ 750



provided, however, that it is understood and aprveed that, prior

to such Commencement Date, Mimi and/or the Redeveloper shall be
nermitted to enter upon the subject Redevelopment Parcel for the
purpose of doing test soil borings, cngineeriny surveys, and similar
preparatery work consistent with the wies contewplated by this Lease,
and the Master Apreement, and that none of this activity will be
decined to be either the actual commencement of any construction
activity, or the waiver of any requirement of this Paragraph 4b.

for anv purpose of this Lease of the First Redevelopment Parcel

or for sny pnrnose of the Master Aprcement.

;
r

5. Pental

a. Redeveloper agrees to pay to the Town during the
Term of this Lease of the First Redevelopment Parcel:

(1) (A) initial rent at the rate of

Four Thousand ($4,000.00) Dollars per calendar year, apportioned
pro rata for any partial year. This initial rent shall be payable
in quarterly installments, in advance, on the first day of January,
April, July, and October, wiﬁhnut notice or dermand, and without
deduction, abatement or set-off for any reason whatsoever, except
as in this Lease or in the Master Agreement specifically provided,
Leginning on the Commencement Date of this First Lease, and ending
on the date of issuance of a Certificate of Occunancy by both the
Town and IMNDC with respect to the Improvements on the First
Redevelopment Parcel; provided, lhowever, that the total amount of
such initial rent which shall be currently due and payable to
the Town with respect to any particular calendar vear shall not,
under any circumstances, cxceed Four Thousand ($4.000.00)
Dollars; and provided, therefore, that if, at any time, the
payment of such initial rent shall be currently required under
more than one Lease, then the total amount of such initial rent
which is due and payable for such portion of such calendar year
shall be apportioned among the various leased Rodvvclopﬁent
l'arcels with respect to which such initial rent i= then imposed,

pro rata, on the basis of their respective acrcayes; and/or

3283« 751
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(1) operating rent at the rate of One Thousand
Five Dondred (51,500.00) Dallars per acre per annum (which shall
be apportioned pro rata) for the subject First Redevelopment
Farcel.  Such rental shall be payable in quarterly installments,
in advance, on the first day of January, April, July, and
October, during cach year of the Lease Term of this Leaée of the
First Redevelopment Parcel, without notice or demand, and without
deduction, abatcement or set-off for any reason whatserer, except
as in this Leasc specifically provided, commencing from the
earlicr of |
(1) the date which is two (2) years
from the Commencement Date of the Lease Term hercof, or
(i1) the date of issuance of a Certificate
of Occupancy by both the Town and the HMDC with respect to the
Triprovements on the TFirst Redevelopment Parcel; together with
(2) as additional rent hereunder, to be paid no later
than the final due date therefor, without interest or penalty,
all recal estate taxes, assessments, occuﬁancy taxes, sewer rents,
water charges and all other taxes and chérges including all in
licu of tax payments (sometimes referred to collectiﬁely as
"Impositions') levied, assessed, or imposed on, or attributable to,
the First Redevelopment Parcel, or arising from the use, occupancy
or nosscssion of the Imnrovements to be erected by Redeveloper on
the First Redevelopment Parcel. 1t is acknovledged that the Master
Agreement recites that the parties thereto intended that each
Improvement to be crected in the Redevelopment Area shall be the
subject of a separate tax assessment and that a separate ta.. bill
shall be issued for each Unit of each Redevelopment Project.
Redeveloper reserves the right to contest ﬁny and all iﬁdividual
assessments for Impositions, pursuant to law; before the officer
or body designated for the appeal of such matters; provided,
however, that notwithstanding any such contest, Redeveloper
- shail pay the contested Imposition in the manner and on the
dates provided therefor, unless such payment is decmed atAlaw to
operate as a bar to such contest, or would materially interfere

vitn the prosccution of same (in which case, such nonpayment shall

not constitute a default); together with u3283 fl 752
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(3) NMotwithstanding anything to the contrary
hevein, if the Lease Term hereunder commences by virtue of the
ccenrrence (or unnivorsary) of an cvent desceribed herein, and if
sneh cvontv(nr anniversary) occurs on a date which is not the
first day of a calendar month (and thus precedes the Commencement
Date of the Lease Term) then so much of the foregoing described
rentals as are otherwise then payable shall be due and payable
for such fraction of a month,pro rata, as part of the next-due
installment of such rent under this Lease, and, if such event (or
anniversary) or such Commencement Date occurs on a date which is
not the first day of a calendar quarter (and thus precedes the

first rent payment date of the Lease Term hereunder) then so

much of the foregoing described rentals as are otherwise then payable

shall be due and payuble for such fraction of a calendar quarter,
pro rata, as part of the next-due installment of such rent under
this Lease.

h. Notwithstanding anything to the contrary herein,
the Town shall make the benefits of the Fox-Lance Act available
to the fullest extent with respect to the First Redevelopment
Parcel, under thé terms of this Lease; for this purpose, the Town
shall enter into a Financial Agreement with the Lessee/Redevaloper,
in accordance with the provisions of Paragraph 2.f.

6. Construction of Improvements

a. Redeveloper agrees to use its best efforts through
the term of this Lease to redevelop the First Redevelopment Parcel
in order to pencrate employment and tax ratables for the Town by

the construction of such buildings and other facilities permitted

by law.

b. It is acknowledged that, in the Master Agreement,
Mimi agreced to substantially complete at its sole cost and expense
within two (2) ycars of the Commencement Date of the First Lease,
certain land improvements benefiting the Redevelopment Area (the
"Land Improvements") (which shall include, but not be limited to,
fill, roads, utility access lines, lights, etc.) having a value of
at least One Hundred Fifty Thousand ($150,000.00) Dollars, and
such lLand Improvements shall be pursuant to schematic plans approved

by the Town, and shall be designed, installed and constructed so

104
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a5 to provide access ta, and public utilities for, the Redevelop-
ment Area. Redeveloper hereby aprees to take all action necessary
to enable Mimi to fulfill this obligation.

c. HNo later than the sccond anniversary of the
comnencement Date of this First Lease, Redeveloper agrees to
construct on the First Redevelopment Parcel leasable buildings
(the "I'irst Improvements'), in accordance with the preliminary
plans heretolore approved by the Town, as follows:

A complex consisting of at least 50,000
square fecet of space for warchousing or manufacturing or
distribution.

d. The construction of the First Improvements shall
be commenced within twelve (12) months after the Commencement
NDate of this First lcuse, except as otherwise provided herein, and
all of the First Improvements shall be substantially completed
within twenty-four (24) months after the date of commencement of
construction, as more particularly described in Paragraphs 4(b) (2)
and 6(c).

e. The construction period described in Paragraph
6(d) shall be extended for a period of time equal to deléy for
any of the causes set forth in Paragraph 15 hereof or as a result
of any pending or threcatened administrative proceedings or litiga-
tion which, in Redeveloper's opinion, will interfere with its ability
to bepin or to complete construction of the particular Improvements
involved.

f. The time for commencement of construction aS
sct forth in Parapranh 6(d) shall be cxtended for the period of
any delay resulting from any dispute concerning the construction
plans., |

7. Period of Duration of Covenant on Use.

The covenant pertaining to the uses of the Leased
Property sct forth in Paragraph 10 hereof shall remain in effect

until December 31, 2008, and at that time such covenant shall

terminate.

-13-



&. Commencement and Completion of Construction of

Imnrovements.  The Redeveloper agrees for itself, its successors
nnd.uuuiuns, and every successor in interest to the First Re-
development Parcel, or any part thercof, that the Redeveloper, and
such ruccessors and assigns, shall promptly begin and diligently
prosecute to completion the redevelopment of ecach Lot which is a
part. of the Redevelopment Area and is subject to this Lease,
through the construction of the Improvements thercon, and that such
construction shall in any cvent bckbegun within the period speci-
ficd in Paragraph 6 hercof, as applicnable to such Lot and shall

be completed within the period specified in such éaragraph 6, as

s0 applicable. Tt is agreced that these agreements and covenants
shall be covenants running with the land and that they are, in

any cvent, and without regérd to tcchnical classification or
designation, legal or otherwise, and except only as otherwise
specifically provided in the Master Agreement itself, to the fullest
extent peruitted by law and equity, binding for the benefit of the
community and the Town and enforceable by the Town against the
Redeveloper and its successors and assigns to or of the Redevelop-
ment Area or any part thereof or any interest therein,,

9. Certificate of Completion.

a. Promptly after completion of any Improvement
on any portion of the Tirst Redevelopment Parcel, in accordance
with those provisions of this Lease aﬁd of the Master Agreement
rclating solely to the obligations of the Redeveloper to construct
such Improvement (including the dates for beginning and completion
thereof), the Town will furnish the Redeveloper with an appro- -
priate instrumcntbso'Certifying. Such certification by the Town
shall be (and it shall be so provided in the certification itself)
a conclusive determination of satisfaction and termination of the
"agreements and covenants in the Master Agreement and in this Lease
with respect to the obligations of the Redeveloper, and its
successors and assipns, to construct such Improvement and the

dates for the beginning and completion thereof.
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b. Tach certification provided for in this Paragraph
9 shall be in the form of Cxhibit 3, annexéd hereto and incorporat-
cd herein by this rcfcronéc, and will be recorded in the office of
the County Clerk for recording of deeds and other instruments
pertaining to the Redevelopment Arca. If the Town shail refuse
or fail to provide any certification in accordance with the pro-
visions of this Paragraph 9, the Town shall, within thirty (30)
days after written request by the Redeveloper, provide the Re-
developer with a written statement, indicating in adequate netéil
in what respects the Redeveloper has failed to complete the par-
ticular Improvement involved in accordance with the provisions of
this Lease and the Master Agreement, or is otherwise in defaulrt,
and what measures or acts it will be necessary, in the opinion
of the Town for the Redeveloper to take or perform in order to
obtain such certification.

¢. If Redeveloper abandons the construction of
any Improvement on any Leased Property previously undertaken
by Redeveloper pursuant to this Lease, or if Redeveloper fails
to cdmplcte the construction of any Improvement to be constructed
hercunder in compliance with all applicaﬁle requirements of the
Master Agreement and of the Lease, then the Town shall have the
right, but not the obligatioﬁ, to complete the construction
thercof, without prejudice to any other right which the Town
otherwisc possesses under the Master Agreement and under this Lease
as a consequence of such dcfault} provided,ﬁowever, that if the
Redeveloper was determined to have failed to complete construction
of that Improvement in compliance with this Lease and the Master
Agrecement for a spccifiq reason or reasons stated by the Town to
be the grounds for withholding a Certificate of Completion, as
more particularly provided in the foregoing Paragraph 9.b.,
then the Town shall not be deemed to have properly completed
construction of that Improvemént unless the Town does so in full
compliance with all applicable provisions of the Master Agreement

and of this Lease, and in a manncer which completely satisfies

3283 7 756
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the Town's prior reasons for not furnishing the Redeveloper with the
appropriate Certificate of Completion in accordance with the
other provisions of this Paragraph 9.
d. Any dispute arising under this Paragraph 9 may
be submitted by ecither party to arbitration to be held in the
Town ol Kearny in accordance with the then prevailing Construction

Tndustry Arbitration Rules of the American Arbitration Association.

10. Restrictions Upon Use of Property.

a. The Redeveloper agreces for itself, and its
successors and assigns, and every successor in interest to «(r in
the Firse Rcdévclopment Parcel,or any part thereof, that the
Redeveloper, and such successors and assigns, shall:

(1) Devote the Tirst Redevelopment Parcel to,
and only to and in accordance with, the uses specified in tlie
Redeveloprent PPlan;

(2) Kot discriminate upon the basis of race,
color, crced, religion, ancestry, national origin, sex, or
marital status, in the sale, lease or rental, or in the use or
occupancy of, the First Redevelopment Parcel or any Improvement
erected or to be erected thereon, or any part thereof;

(3) In the sale, lease, or occupancy of the First
Redevelopment Parcel, or any part thereof, not effect or execute
any aprecement, lease, conveyance, or other instrument, whereby the
I'irst Redevelopment Parcel, or any part thereof, is restricted upon
the basis of race, color, creed, religion, ancestry, national
origin, sex or marital status; and

(4) Comply with all State and local laws, in
cffect from time to time, prohibiting discrimination or segre-
gation by rcason of race, color, creeg, religion, ancestry,

national origin, sex or marital status.

b. It is intended and agreed that the agreements
and covenants provided in Subparagraph a. of this Paragraph 10
are covenants running with the land and that they are, in any
event, and without regard to techniecal claséification or desig-
nation, legal or otherwise, and except only as otherwise specifically

provided in this Agreement, binding, to the fullest extent permitted

by law and equity, for the benefit and in favor of, and enforceable
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by, the Town and anv sucecssor in interest to the TFirst Redevelop-
ment Parcel, or any part thereof, against the Redeveloper, its
suecessors and assigns and every successor in interest to the First

tedevelopment Parcel, or any part thercof or any interest therecin,
and any party in possession or occupancy of the First Redevelopment
Parcel or any part thercof. It is further intended and agreed
that the agreement and covenant provided in Subparagraph a. (1)
of this Parapgraph 10 shall remain in effect for the period of time,
or until the date, specified or referred to in Paragraph 7 hereof
(at which time such agreement and covenant shall terminate) and
that the agreements and covenants provided in Subparagraphs a.(2),
(3) and (4) of this Paragraph 10 shall remain in effect without
Jimitation as to time: Provided, that such agreements and
covenants shall be binding on the Redeveloper itself, each successor
in interest to the TFirst Redevelopment Parcel, and every part
thereof, and each party in possession or occupancy, respectively,
only for such period as such successor or party shall have title
to, ox an interest in, or possession or occupancy of, the First
Redevelopment Parcel or part thereof. The terms "uses specified
in the Redevelopment Plan" and '"land use" referring to provisions
of the Redevelopment Plan, or similar language, in this Lease shall
include the land use and all building and other requirements or
restrictions of the Redevelopment Plan pertaining to such land.

¢. In amplification of, and not in restriction of,
the provisions of this Paragraph 10, it is intended and agreed
that the Town and its successors and assigns shall be deeme-
beneficiaries of the agreements and covenants provided in
Subparagraph a. of this Paragraph 10 both for and in their own right
and also for the purposes of ﬁrotecting the interests of the commu-
nity and the other parties, public or private, in whose favor or
for wiose benefit such agreements and covenants have been provided.
Such agreements and covenants shall run in favor of the Town,

for the entire period during which such agreements and covenants
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siall he in force and effect, without regard to wvhether the Town

has at any time been, remains, or is, an owner of any land or

interest therein to or in favor of which such agreements and covenants
relate.  The Town shall have the right, in the event of any breach

of any such agreement or covenant, to exercise all the rights

and remedies, and to maintain any actions or suits at law or in
cquity or other proper proceedings to enforce the curing of such
brecach of agreement or covenant, to which it or any other

beneficiary of such agreement or covenant may be entitled.

11. DProhibitions Apainst Assignment and Transfer;

Permitted Assipnments and Transfers; Permitted Assignees and

Transferces.

a. Decause of the importance of the redevelopment
of the Redevelopment Area to the general welfare of the
community and the public aids that have been made available by
law for the purposec of making such redevelopment possible, the
Redeveloper represcents and agrees that this Lease and each
other, undertaking of Redeveloper pursuant to this Lease
and the Master Agreement are, and will be used, for the pﬁr-
pose of redevelopment of the First Fedevelopment Parcel and
not for speculation in land holding.

b. The Redeveloper further represents and agrees
for itself, and its successors and assigns, that:

(1) Except only

(A) by way of security for, and
only for (i) the purpose of obtaining financing
necessary to cnable the Redeveloper or
any successor in interest to the First
Redevelopment Parcel, or any part théreof,
‘to perform its obligations under this Lease
with respect to making the Improvements
(including Land Improvements), or (ii)
any other purpose authorized by this Lease

“or the Master Agreement, or
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(B) as to any individual pdrt of
the First Redevelopment Parcel as to which
the Improvements ﬁo be constructed thereon
have been completed, and which, by the terms
of this Lease, the Redeveloper is authorized
to convey or lecasc as such Improvements are
completed, or
(C) as to any individual part of
the First Redevelopment Parcel (i) as to
which the Improvements proposed to be
constructed or completed thereon are to be
built nr completed by a redeveloper having
a "substantial identity of interest' with
Mimi (that is, at least fifty-one (51%)
nercent of such redeveloper is owned
beneficially, whether outright, in trust, or
otherwise, by some or all of the persons
who own Mimi), and (ii) which, by thLe terms
of this Lease, the Redeveloper is authorized
to convey or lease in order to effectuate
the completion of such Improvements in
accordance with‘this Lease,
The Redevecloper (except as so authorized) has not made or
crcated, and will not, prior to the proper completion of the
Improvements, as certified by the Town,make or create, or suffer
to be made or crecated, any total or partial lease, assignment,
conveyance, or sublease, or any trust or powér, or transfer,
in any other mode or form, of or with respect to, the Master
Agreement, or this Lease, or the First Redevelopment Parcel, or
any part thereof, or any interest therein, or any contract or
agreement to do any of the same, without the prior written

approval of the Town; provided, however, that:

3283 « 760
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(D) prior to the issuance by the
Town of the certificate provided for
in Paragraph 9 hereof as to completion
of construction of the Improvements, the
Redeveloper may enter into an agreement to
sublecasc, lease, assign, or otherwise transfer,
the First Redevelopment Parcel, or any part
thercof, or intercst therein, provided,
further, that such disposition may itself
be made:

(1) at any time after such
transfer agrecment is entered into, if
the transferee is a redeveloper with whom
Mimi has a "substantial identity of interest"
(as described above): or
(ii) only after issuance

hy the Town of the certificate provided
for in Paragraph 9 hereof as to completion
of construction of the Improvements, if the
transferce is any person other than a person
described in the foregoing sub-paragraph
(i), provided, finally, that, in this latter
case, the applicable transfer agrcement shall
provide that no payment of or on account
of the purchase price or rent (other than
a deposit) for the First Redevelopment Parcel,
or the part thercof or the interest therein
to.be so transferred, may be made, prior to
ﬁhe issuance of such certificate;_

(E) after the issuance by the Town
of the certificate provided for in Paragréph
9 hereof as to completion of construction

of the Improvements, the Redeveloper may
LI 3283 :[- 781
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enter into an aprecement to sublease, lease,
acsien, or othérwise transfer, the portion

of the First Redevelopment Tarcel cnvereé

by such certificate, or any subdivision thereof,
or interest therein, to any person, and such
disposition may itself be made at any time
after such transfer agrcement is entered

into.

(2) The Town shall be entitled to require,
cxcept as otherwise provided in this Lease or in the Master
Agrecment, as conditions to any such approval, that:

(A) Any proposed transferee shall
have the qualifications and financial responsibi}ity, as
determined by the Town, necessary and adequate to fulfill the
obligations undertaken with respect to the First Redevelopment
Parcel pursuant to the Master Agreement and in this Lease by
the Redeveloper (or, if the transfer is of or relates to part
of the TFirst Redevelopment Parcel, such obligations to the extent
that théy relate to such part), provided, however, that, for this
purpose, it is hereby agreed that a redeveloper with whom M_mi
has a ”substaﬁtial identity of interest" (as described) shall
be deemed to satisfy the requirements of this provision.

(B) Any proposed transferee, by instrument
in writing satisfactory to the Town and in recordable form,
shall, for itseclf and its successcrs and assigns, and eXpressly
for the benefit of the Town, have expressly assumed all of the
obligations of the Redeveloper under this Lease and the Master
Agreciment and shall have agreed to be subject to all of the
conditions and restrictions to which the Redevelcoper is subject
(or, if the.;ransfcr'is of or relates to part of the First
Redevelopment Parcel, such oblipgations, conditions, and restfic-

tions to the cxtent that they relate to such part).
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(C) There shall be éuhmittcd to the
Toviy for review all instruments and. other lepal documents involved
in erCCLinﬂ the transfer; and, if approved by the Town, its appro-
vl shall be indicated to the Rodevclopér in writing.

(D) The consideration payable for the
transfer by the transferee or on its behalf shall not exceed
an amount réprcscnting the actual cost (including carrying
charges) to the Redeveloper (and Mimi, as appropriate) of the
Iirst Redeovelopment Parcel (or allocable to the part thereof
or intcrest therein transferred) and of any Improvements (in-
cluding, Tor this purpose, any Land Improvements made pursuant to
Paragarph 6b) thercon or allocable thereto; it being the intent
of thisg provision to preclude assignment of this Lease or the
Master Aprcement or any transfer of any part of the First
Redevelopment Parcel for profit prior to the completion o@ the
Improvements Lherecon and to provide that if any assignment or
transfer is made (and is not cancelled), the Town shall be
entitled to inecrease the rental therefor to the Redeveloper
by the amount that the consideration payable for the assignment
or transfer is in excess of the amount that may be authorized
pursuant to this Paragraph 11b.(2) (D), and such consideration
shall, to the extent it is in excess of the amount so authorized,
belong to and forthwith be paid to the Town.

(E) The Redeveloper and its transferee
shall comply with such other conditions as the Town may find -
desirable in order to achieve and safeguard the purposes of
the Redevelopment Plan.

12. Mortgage Tinancing: Rights of Mortgagee (Including

Ripght to Curc Default or Breach by Redeveloper).

a. (1) Prior to the completion of any Improvement,
as certified by the Town, neither the Redeveloper nor any
successor in interest to the Lot to which such Improvement

is rclated or any part thereof or interest therein (the ''Leased
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Property'™) shall enpage in any financing or any other transaction
creating any mortoace or other encumbrance or lien thereon,
whether by cexpress ngfccmcnt or opecration of law, or suffer
any encumbrance or lien to be made on or to attach to that
Leased Property, cxcept for the purpose of obtaining

(A) funds only to the extent necessary for
making the partiéulnr Improvement (including related Land
Improvements), and

(B) such additional funds, if any, in an
amount not to cxcced the rental to be paid by the Pedeveloper
to the Town prior to completion of construction of such Improvement.

(2) The Redeveloper (or successor in interest)
shall notify the Town in advance in writing of any financing
sccured by mortgage or other similar lien instrument, it pro-
poses to éntcr into with respect to the Leased Property or any
part thereof, and in any event it shall promptly notify the
Town of any encumbrance or lien that has been created on or
attaéhed to the Leased Property, whether by voluntary act of
the Redeveloper or otherwise.

(3) For the purposes of such mortgage financing
as may be made pursuant to this Lease, the Leased Property may,
at thec option of the Redeveloper (or successor in interest),
be divided into several parts or parcels, provided that such
subdivision, in the opinion of the Town, is not inconsistent
with the purpoécs of the Redevelopment Plan and thils Lease
and is approved in writing by the Town and by the Kearny
Planning Board,

(4) Anything coatained herein to the contrary
notwithstanding, in order to meet the terms, conditions and
provisions required to sccure any mortgage loan providing for
the advancing of funds either for temporary or construction
financing or for permanent financing with respect to the First
Redevelopment Parcel (or a Lot), or the related Improvement(s)

(including related Land Improvement(s)), or both, which constitute
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a particular Trojecet (or any Unit thercof) (a "Mortgage Loan''),

Nedeveloper and the Town further agrvcee, for the benefit and
protection of the holder of a Mortgase Loan, provided that
Redevelopor has ¢given the Town notice of such llortgage Loan,

thato:

(A) Redeveloper will keep, observe
and perform cach and every provision 6f this Lease and do
every other act and all things required by law to keep and
continue this Lease in full force and effect for the full
period provided for herein except as may otherwise be agreed
to by the hnlder of the Mortgape Loan;

(B) The Town and Redeveloper will make
no agreement expressly, impliedly or by conduct serving to
modifyv, alter, add to, terminate, or delete, any provision
of this Lease, and will exercise no option or right hereunder
unless Redeveloper has previously obtained and furnished to the
Town the written consent of the holder of the Mortgage Loan;

* (C) If there is any default by the
Redeveloper hcrcunder; and if such default has not been waived
by the Town and has not been cured (or, if appropriate, the
curing of such default has not commcnced) by Redeveloper (or
Mimi, or the Permitted Assignee involved in such default, as
the casc may be) after due notice thercof, within the period
therefor stated in this Lease, the Town agrees that, before
taking any step which it may then be entitled to take, it
will at that time first notify the holder of the Mortgage Loan
thereof and then provide a reasonable opportunity to cure the
$ame in light of the nature of the default and the available
means to correct it, but in any cvent shall allow not less than
thirty (30) days from the date of such notice to the Mortgagee
of such default, and, if and to the extent that the Mortgagee
cures any such default, or causes the same to be cured,
Horégnncc shall he subrogated to the rights of the Town hereunder

and under the Master Agreement, and shall have the right, but
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not othe duty, to attorn to the position of the Redeveloper
hereunder and under the Master Agrcement, and under the applicable
I'inancial Aprcement, as more particularly set forth elsewhere in
thin Farapraph 12;
(D) All the terms and provisions of the
Redevelspment Projects Mortgage Loan Act of 1967 (N.J.S.A.
55:17-1 to 55:17-11) shall be made a part of and included herein
with lille effect as though recited at length;
(E) No waiver, election, acquiescence,
estopperl or consent on the part of or against either party
heveta shall affect or be binding upon the holder of the Mortgage
Toon unless the Redeveloper has obtained and furnished to the Town
the prior written conasent of the holder of the Mortgage Loan; and
| (F) Nothing in this Lease shall be
construed in anv way which would adversely affect the right
ol the Town to receive the contractual payments and other sub-.
stantive riphts to which it may be entitled under this Le#se,
it being, the primary intention hereof that all of the terms,
conditions and provisions hercof shall be and remain in full
force and cffect for the benefit and protection of the holder
nf the Mortgage Loan, notwithstanding any default or breach by
the Redeveloper, its successors or assigns, so long as the Town
receives, whether from the Redeveloper or from its lawful
transferce or the holder of the Mortgapge Loan, its subsidiary,
nominee or assipnece, the performance to be provided to it,
b. Notwithstanding any provision of this Lease,
including but not limited to those which are or are intended
to be covenants running with the land, the holder of any Mortgage
Loan authorized by this Lease (including any such holder who
obtains title to the Lecased Property or any part thereof as
a result of foreclosure proceedings, or action in lieu thereof,
but not inclhdinn (1) any other party who thereafter obtains
title to the Leased Property or such part from or throﬁgh such
holder or (2) any other purchaser at foreclosure sale other than

the holder of the Mortgage Loan itsclf) shall in no wise be



obligated by the provisions of this Lease to construct or to
complete the particular Improvements related to such portion
of the Fivst Redevelopment Parcel or to guarantce such construction
or conpletion; nor shall any covenant or any other provision in
the Master Apreement he construed so to obligate such holder,
provided, that nothing in this Paragraph or any other Paragraph
or provision of this Lease or the Master Agreemcnt shall be
deemed or construed to permit or authorize any such holder to
rlevote the Leased Property or any part thereof to any use, or to
construct any improvements thereof, other than those uses or im-
provements provided or permitted in the Redevelopment Plan, this
l.ease, or the Master Agreement.

c. VWhenever the Town shall deliver any notice
or demand to the Redeveloper with respect to any breach or
default by the Redevéloper in its obligations or covenants
under this Leasc, the Town shall at the same time forward a
cbpy of such notice or demand to cach holder of any Mortgage
Loan “authorized by this Lease at the last known address of
such holder shown in the records of the Town, and also to
Himi, il Mimi is not then the Redecveloper; provided, however,
that the forwarding to the mortgagee of a copy of a notice or -
demand to the Redeveloper, pursuant to this Paragraph 12c,,
shall not constitute the giving of the notice or demand
required by Paragraph 12a.(4)(C).

d. (1) After any breach or default referred
to in the foregoing Paragraph 12c., each holder shall (insofar
as the ripghts of the Town are concerned) have the right, at its
option, to curc or remedy such breach or default (to the extent .
that it relates to the part of the First Redevelopmeht Parcel
covercd by its Mortgage Loan) and to add the cost thereof to
the Mdrtxagc Loan. |

(2) Notwithstanding anything to the contrary

in the forcgoing, if the breach or default is with respect to
constfuction of the Improvements on such portion of the First

Redevelopment Parcel, nothing contained in this Paragraph or
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any other Paragraph of this Lease shall be deemed to permit or
authorize or require such holder, cither before or after
foreclosure or action in liecu thercof, to undertake to continue
the construction or completion of such Improvements (beyond the
erienl necessary to conscfvc or protect Improvements or construction
already made) without first having expressly assumed the obliga-
tion to the Town to complete, in the manner provided in this Lease
and in the Master Agreement, the Improvements on the First
ledevelopment Parcel or the part thereof to which the lien or title
of such holder relates; provided, however, that if such holder
does so undertake to continue the construction or completion of
such Improvements (beyond the extent necessary to conserve or
crotect Improvements or construction alrecady made), then it shall
~have the right, but not the duty, to do so by transferring all
of its rights hercunder and under the Master Agreement to an
entity which is qualified under the provisions of the Urban
Rencwal Corporation and Associations Law of 1961, N.J.S. 40:55C-20,
et seq., as amended and supplemented, and which owns no other pro-
ject at the time of such transfer. If any holder of any Mortgage
Loan so transfers its rights hereunder, the transferee entity
shall be cntitled to the full benefits of the tax abatement
previously granted to the Redeveloper pursuant to the Fox-Lance
Act with respect to the Leased Property, to the same extent that
the Pedeveloper would then have been if no default had occurred.
(3) Any such holder or any such transferee of
any such holder who shall properly complete the Impfovements
rclating to the First Redevelopment Parcel or applicable part
thereof shall he entitled, upon written request made to the Town,
to a certification or certifications by the Town to such effect
in the manner provided in Paragraph 9 hereof and any such certifi-
cation shall, if so requested by such holder, mean and provide
that any remedies or rights with respect to recapture of or
reversion or revesting of title to the First Redevelopment Parcel
that. the Town shall have or be entitled to because of any failure

of Mimi or the Redeveloper or any successor in interest to the
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Pirse Redevelopnent Parcel, or any part thercol, to cure or remedy
any default vith respect to the construction of the Improvements
on other parts of the First Redevelopment Parcel, or because of
any other default in or breach of this Lease or the Master Agree¥
rent, by jlimi, the Rndcvéloper, or such successor, shall not apply
to the Lot or part of the First Redevelopment Parcel to which

such certification relates.

(4) Any such holder or any such transferee of
any such holder who shall cure or remedy any breach or default
which is referred to in the foregoing Paragraph 12d(1) and which
is not within the scope of the foregoing Paragraphs 12d(2) er (3)
shall be entitled to the full bcnefits of the tax abatement
previously granted to the Redevelopcf pursuant to the Fox-Lance
" Act with respect to the Leased Property, to the same extent that
the Redeveloper would then have been if no default had occurred.

e. The Town shall not be required to subordinate
its interest in the First Redevelopment Parcel to that of any
lender of any Mortgage Loan who provides financing to Redeveloper
for Improvements (and/or Land Improvements) and/or facilities
on all or any part of the TFirst Redevelopment Parcel; however,
if any such nmortpapec requires an instrument of the type commonly

1

known as a "Severance Lease', then the Town agrees to execute such

instrument, which shall be in the form of the instrument annexed
13. PRemedies

A. FExcept as otherwisc provided in this Lease, in
the cvent of any default in or breach of this Lease, or any of
its terms or conditions, by any party hereto, or any successor
to such party, such party (or.succeSSor) shall, upon written
notice from the other, proceed immediately to cure or remedy
such dcfault or breach, and, in any event, shall commence to
cure the same within ninety (90) days after receipt of such
notice. Subject to the provisions of Paragraph 12, if such action
Is not raken or is not diligently pursued, or if the default or

breach shall not be cured or remedied within a reasonable time,
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the apprieved party may institute such proceedings as may be necessar:
or desirable in its opinien to cure and remedy such default or
breaeh, ificluding, but not limited to, procecdings to compel
suceilie performance by the party in default or breach of its
obliyations.

b. Subject to the provisions of Paragraph 12, if,
in violation of this Lease:

(i) Mimi or the Redeveloper (or any

successor in interest) assigns or attempts

to assign this Lease or any rights therein

or inthe First Redevelopment Parcel or any

part thercof; and

(ii) if any default or failure referred

to in sub-paragraph (i) of this Paragraph 13b.

shall not be cured within ninety (90) days

after the receipt by the Redeveloper and

Himi of written demand by the Town addressed

te rhe hedeveloper (and, if appropriate,

to Mimi, and/er to each Permitted Assingee

involved in such default or failure),
then this Lease, and any rights of the Redeveloper, or of any
Permitted Assigree, in this Lease, shall, at the option of the
Town, be terminated by the Town, and ncither the Redeveloper
(or the Permitted Assignee) nor the Town shall have any further
rights arainst or liability to the other under the Master
Asreement or under this Lease with respect to the Leased Property
involved in such default or failure, and such termination shall
be deemed to be a termination of exemption from real property

taxation as provided in the applicable Financial Agreement.

14, PRevesting Possession in Town Upon Happening of

Fvent Subsequent to Leasing to Redeveloper, and (i) Prior to

Completion of the Related Tmprovement or (ii) After Completion

a. 1If, subsequent to the leasing of the First Re-
development Parcel to the Redeveloper and prior to the completion
of the Improvement relating to such part of the Redevelopment Area,
as certified by the Town:

(1) the Redeveloper (or successor in
interest) shall default in or violate its ob-

ligations with respect to the construction of

such Improvements (including the nature 3283 - 770
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and the dates for the beyinning and completion
therenf), or shall abandon or substantially
suspend construction work, and any such
defaule, vieolation, abandonment, or suspension
shall not be cured, ended, or remedied,
within three (3) months, (six (6) months,
if the default is with respect to the date
for compietion}of such Improvements) after
written demand by the Town to do so; or
(2) the Redeveloper (or successor in interest)
shall fail to pay real estate taxes or assessments
on that Redevelopment PParcel or any part thereof
when due, or shall place thereon any encumbrance
or licn unauthorized by this Lease, or shall
suffer any levy or attachments to be made, or
any materialman's or mechanies' lien, or any
other unauthorized encumbrance or lien, to attach
and such taxes or assessments shall not have
been paid, or the encumbrance or lien removed
or discharged, or provision satisfactory to the
Town made for such payment, removal, or discharge,
within ninety (90) days after written demand
by the Town to do so; or
| (3) there is, in violation of this Lease,
any transfer of the First Redevelopment Parcel
or any part thereof, and such violation shall
not be Curgd within ninety (90) days after
written demand by the Town to the Redeveloper
to do so;
then, subject to the provisidns of Paragraph 12, the Town shall
have the right to re-enter and to take possession of the First
Redevelopment Parcel and to terminate (and revest in the Town)
the éstate conveyed by this Lease theréof to the Redeveloper, it

being the intent of this provision, together with other provisions
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of this Lease, that the leasing of the First Redevelopment Parcel
to the Redeveloper shall be made upon a condition subsequent

to the elfect that if any default, failure, violation, or other
action or inaction by the Redeveloper specified in subsectiow

(1), (2) or (3) of this Paragraph l4a occurs, then the failure on
thie part of the Redeveloper to remedy, end, or abrogate, such
default, failure, violation, or other action or inaction, within
the period and in the manner stated in such sub-divisions, shall
pive the Town, at its sole option, the right to declare a termina-
tion in favor of the Town of all the rights and interests in and
to the First Redevelopment Parcel conveyed by the Lease thereof
to the Redeveloper, and that such title and all rights and
interests of the Redeveloper, and any assigns or successors

in intcrest to and in the First Redevelopment Parcel, shall
revert to the Town; provided, that such condition subsequent and
any revesting of title as a result thereof in the Town:

(A) shall always he subject to and limited
by, and shall not defeat, render invalid, or limit in any way,
the licn of any Mortgage Loan authorized by this Leace for the
protection of the holder of such Mortgage Loan; and

(B) shall not apply to any individual
T.ot of the Tirst Redevelopment Parcel (or,‘in the case of a
Lot leascd, the leashold interest) with respect to which the
Imprec vement to be constructed has been completed in accord-

~ance with this Lease and for which a certificate of completion
has been issued as provided in Paragraph 9.
hb. (1) Upon the revesting in the Town of title
to the First Redevelopment Parcel or any part thereof as pro-
vided in subscction (a) of this Pafagraph 14, the Town shall,
pursuant to its responsibilities under New Jersey law, use
;Efs,hcst cfforts to resell the First Redevelopment Parcel or
™ uch part thercof (or to re-lease the same pursuant to a lease -

“and rcedevelopment agrecement similar to the Lease under which the
Redeveloper had defaulted) (in each case, subject to such mortgage
, licns and leaschold interests as in subsection (a) set forth

and provided) as soon and in such manner as the Town shall find

feasible and consistent with the objectives of such law and of

"



the Pedeveloprment Plan to a qualificd and responsible party or
partics (as determined by the Town) \:.7]10 will assume the obliga-
Lion ol making or completing the Improvements or such other
improvements in their stead as shall be satisfactory to the Town
and in accordance with the uses specified for the.First Redevelop-
ment TParcel or such part thereof in the Redevelopment Plan.
(2) Upon such resale of the First Redevelopment

Pareel or such part thereof, the procceds thereof shall be applied:

(A) First, to reimburse the Town, for all costs
and expenses incurred by the Town, including but not limited to
salaries of personnel, in connection with the recapture, manage-
ment, and resale of the First Redevelopment Parcel or such part
thereof (but less any income derived by the Town from the First
Redevelopment Parcel or such part tﬁereof in connection with such
| management) ; all taxes, assessments, and water and sewer charges
with respect to the First Redevelopment Parcel or such part
thereof (or, if the First Redevelopment Parcel is exempt from
taxation or asscssment or such charges during the périod of
ovnership thereof by the Town, an amount, if paid, equal to such
taxes, assessments,or charges (as determined by the Town assessing
official) as would have been payable if the First Redevelopment
Parcel were not so cxempt); any payments made or necessary to
be made to discharge any encumbrances or liens existing on the
First Redevelopment Parcel or such part thercof at the time of
revesting title thereto in the Town or to discharge or prevent
from attaching or being made any subsequent encumbrances or
‘liens due toobligations, defaults, or acts of the Redeveloper,
its successors or transferees; any expenditures made or obligations
incurred with respect to the making or completion of the Improve-
ments or any part thereof on ﬁhe First Redevelopment Parcel or
such part thercof:; and any amounts otherwise owing the Town by
the Redeveloper and any successor or transferee; and

(B)vSecond, to reimburse Mimi and the

Redeveloper, as their interests shall appear, any any respective

successor or transferee,up to an amount equal to the amount, if
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2y, by uhich (8 the sum of the cash nctunllybinVOstcd by Mimi
and/er 1 be Rvdnvvinnor in making anv Tmprovement on (or Land
Improvement with respect to) the First Redevelopment Parcel
(or allocable to the part thereof revested in the Town) or
directly from the First Redevelopment Parcel (or allocable to
the part thereof revested in the Town). Any balance remaining
afrer such reimbursements shall be retained by the Town as its
properiy.

(3) Upon such re-leasing of the First Redevelopment
Parcel or of such part thereof, the proceeds thereof shall be
used and applied as set forth in Paragraph l4.c.(8).

c. (1) If, subscquent tothe leasing of the First
Kedevelopment Parcel te the Redeveloper and subsequent to the com-
plctinnAof the Tmprovements relating to any part of the First
Redevelopment Parcel, as certified by the Town:

(A) the Redeveloper does not pay the rent
due when and as required to do so pursuant
to the terms of this Lease, and such defau.t
or failure is not cured within ninety (90)
days after written demand by the Town to the
Redeveloper; or
(B) the Redeveloper is in default in the
performance of any obligation imposed on
Redeveloper by this Lease, and Redeveloper has
not diligently commenced to cure such default
or failure within ninety (90) days after written
demand by the Town to the PRedeveloper,
thon subject to the provisions o? Paragraph 12, this Lease and
any rights of the Redeveloper, or of any Permitted Assignee, in
this Lease, shall, at the option of the Town, be terminated by
the Town, without further notice to the Redeveloper, and the

estate conveyed by this Lease shall thereupon be re-vested in
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(2) TE the Tovm so clects, but not otherwise,
rivis Lease shall not terminate, althou;h all rights of Redeveloper
to the posccension of the Leased Pronecrty shall he terminated.

(3) Upon the termination of the Redeveloper's
right to possession of the Leased Property, regardless of whether
tthis Lease shall also then be terminated, thé Redeveloper shall
surrender possession of the Leased Property immediately, and
<hall be deemed Lo have granted to the Town, and the Town shall
thereupon have, subject to the pro?isions of Paragraph 12, full
and frce license to re-enter into and on the Leased Property or
any part thereof with or without process of law and to expel and
te remove Redeveloper or any other person or entity who may be
occunying the Leased Property or such part thereof as a successor
to Redeveloper; provided, however, that if Redeveloper, as landlord,
shall have entered into a sublease with another person or entity,
as tenant, and if such tenant shall not then be in default under
the provisions of its lease. then the Town shall succeed to the
rightS and obligations of Redeveloper as Landlord under that
lease, and the rights of the tenant thereunder shall remain
undisturbed, so long as such tenant thereupon and thereafter.
complies with the terms of its lease, treating the Town or its
designated successor as landlord.

(4) The Town may use such force in connection
with a permitted re-entry and the removal of Redeveloper and of
any other person who may then be.removed pursuant to the terms
of this Parapgraph l4c, as may reasonably be necessary for that
purpose, subject, however, to the provisions of Paragraph 12.

(5) Any permitted re-entry b9 the Town shall
be made without waiving or postponing any other right which the
Town may then have against Redeveloper.

(6) Any permitted re-entry shall be made with-
our prcjudice to any right or remedy COnferrgd by statute or

common Jaw that mipht otherwise be used by the Town in connection
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with rvaVQrinﬂ arrears in rent or in secking compensation for
breach of any term or condition of this Lease.

(7) No permitted re-entry, repossession, éx-
pulsion, or removal,whether by direct action of the Town or through
Peral proceedings instituted for that purpose, shall in and of
itaelf terminate this Leasé, or release Redeveloper from any
Tiability for the payment of any rent then rcquired to be Fald by
this Leasc.

(8) (A) Notwithstanding anything to the contra?y
in the forepoing provisions of this Paragraph lé4c, if the Town
does re-cnter the Leased Property, and does remove the Redeveloper,
as herveinbefore permitted, whether or not this Lease is then
completely or partially terminated, the Town must then use its
best cfforts to minimize any cost, expense or loss attendant on
cr resulting from such action by it, including, without limita-
tion, lcasing or reletting the Leased Property to one or more tenants
satisfactory to the Town for the best rent, terms and conditions
that the Toun may then obtain. The acceptance of any tenant or
rhe making of any lease by the Town shall be conclusive evidence
of the making of all determinations necessary to an effective
approval thereof by the Town.

(B) If any such permitted re-entry and
reletting occurs, the Town shall thereupon and thereafter use
and apply any rent received by the Town as the successor to the
Redeveloper as fnllows:

(i) Payment of the costs of maintenance
and operation of the Leased Property, including debt
scrvice and including reasonable compensation to the
Town and its agents, attorneys or employees, for services
rendered in connection with the management of the
Leased Property;

(11) Payment of all Impositions and
other charges or expenses agreed to he paid by
ledeveloper with respect to the Leased Property under
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(iii)va, nﬁ the time of re-entry
by the Town, Redeveloper was then in default with
respect to the payment of rent, then, until the
amormt of such défnulrod rent is repaid in full,
rnyo}hor with interest thercon at the rate of six
(67) percent per annum, computed from the time it
becare due, payment thereof shall be made from this
source,

(C) Notwithstanding anything to the
coutrary in the forepoing subparagraphs of this Paragréph l4c(8):
(i) the remedies provided by this Paragraph 14c¢(8) are not
exclusive, and the Town may, at its option, pursue the remedy of
sale provided by Paragraph l4a, to the extent appropriate, and,
in that event, the proceeds of such sale shall be approved as
set forth in Pavagraph 14b{2); and (ii) the Town shall not be
under any obligation to repessessthe Leased Property or any part
thereof or to remove the Redeveloper therefrom or to terminate
wither the Redeveloper's right to possession thereof or the term
of this TLecase, during any period in which the Redeveloper is in
dcfadit under this Lease, and the foregoing provisions regarding
the re-entry and repossession of the Leased Property, or any part
thereof, by the Town, . the management of the Leased Property s0
repossessced by the Town, and the disposition of the rents received
by the Town, are intended to operate only if the Town shall elect
ro repossess the Leased Property, or such part thereof, in
accordance with the terms of this lease.

15. TFnforced Delay in Performance for Causes Beyond

Control of Party. JFor the purpose of any provision of this Lease,

n¢ither the Town nor the Redeveloper (or Mimi), as the case may be,
nor any successor in interest, shall be considered in breach of, or
defaule in, any of its obligations with respect to the preparation

of the TFirst Redevelopment Parcel for redevelopment, or the beginning
or completion of any Improvement (or Land Improvement) referable
thereto, or propress with respect thereto, in the event of enforced
dcla& in the performance of such obligation due to unforeseeable
causes beyond its control and without its fault or negligence,
including, but not restricted to, acts of God, acts of pubiic enemy,
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aotsoor ondssions (including unrcasenable delav in acting with
respect to any application for approval of anv aspect of the
construction or completion of any Unit) of the Federal Government
v of the INDC or of any other governmental hody ar agency

having jurisdiction with respect to any aspect thereof, acts

o+ the other party, fires, floods, cpidemics, quarantine
restrictions, strikes, freight delays, severe energy shortages,
erlhargoes, and unusually severe weather, or delayvs of subcontractors
duc to any such cause, it being the purpose and intent of thig
provision that in the event of the occurrence of any such enforced
delay, the time or times for performance of the obligations of

the Town with respect to the preparation of the First Redevelopment
I'arcel for redevelopment or of the Redeveloper or Mimi with respect
to construction of the Improvements (or Land Improvements) related
thereto, as the case mav be, shall be extended for the period of
the enforced delay as determined by the Town; provided, thét the
party seccking the benefit of the provisions of this Paragraph 15
slall, within sixty (60) days after the beginning of any such
enforced delav, have first notified the other party thereof in
writing, and of the cause or causes thereof, and have requested

an cxtension for the period of the enforced delay.

16. Rights and Remedies Cumulative; No Waiver.

The rights and remedies of the parties to this Lease
whether provided by law or by this Lease, shall be cumulative
and the excrcise by any party of any one or moré of such remedies
shall not preclude the exercise by it, at the same or different
times, of any other such remedies for the same default or breach
or of any of its remedies for any other default or breach by any
other party. No waiver made by any such party with respect to the
performance, or manner or time thereof, of any obligation of any
other party or of any condition to its own obligation under this
Lease, shall be considered a waiver of any right of the party
making the waiver with respect to the particular obligation of
any other party, or of any condition to its own obligation, beyond

thosé cxpressly waived in writing and to the cxtent thereof, or a
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valver in any respect in regard te any other right of the party
naliing the waiver or any other obligation of any other party.

17. -Provisions of Master Aprcement Not Merged With

This Lease.

No provision of the Master Agrcement is intended to
or ¢hall be mcrgod by recason of this Lecase transf{erring possession
of the First Redevelopment Parcel from thé Town to the Redeveloper,
md this Lease shall not be deemed to affect or impair any provi-
sion or covenant of the Master Agrecment.

13. Obligations of Redeveloper and Mimi Under This

Lease.

The Lessece/Redeveloper hereunder shall be initially
and primarily responsible for the prompt performance and
coriplete discharge ¢i the obligations imposed on it by this
Lease, and shall be initiallv and primarily responsible for
curing any default or breach on its part hereunder; however,
Mimi may discharge or perform any such obligation, or cure,
or commence to cure, any such breaéh or default, in whole or
in part, and, to the extent Mimi does so, it may seek reimburse-
ment {rom the Lcssoc/Rcdévelopcr, and shall be subrogated to
the rights of the Town against the Lessec/Redeveloper.

19. Certain Liabilities Non-Recourse.

Feither the Redeveloper nor any of its partners, limited
or general, shall be personally liable for the payment of the Annual
sJervice Charpe (as described and defined in the Financial Agree-
ment) or [or the payment of any tax or assessment which may be
levied or assesscd against any Lot or Improvement now or here-
afrer constituting all or a portion of the First Project,

20. Compliance with Apnlicable Law.

a. Redeveloper shall, at its expense, promptly'
comply or cause compliance with all laws, ordinances and regulations
of governmental units whether or not same shall presently be within

the contemplation of the parties hereto.
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b.  Redeveloper reserves the right to contest any
such Taws, ordinances, orders, rules, regulations or requirements
by appropriate lepal proceedings and the Town agrees to support
anvy xuch'npplication or appecal provided same is consistent with
the Redevelopment Plan which is the subject of the Master Agree-
ment s provided, however, that the provisions of this Paragraph
20 shall not be deemed to compel the Town to join in or to
initiate any such legal proceedings.

21.  Indemnity.

a. Redeveloper covenants and agrees, at its

sole cost and expense, to indemnify and save harmless ‘the
Towm against and from any and all loss, cost, expense or liability
rrom claimg by third narties, including, without being limited
thercto, reasonable attorneys' feés and court costs, arising
from or in conncction with:

(1) the conduct or management of, or from,
any work or thing whatsoever done by or on behalf of Redeveloper
in or on the First Redevelopment Parcel during the term of
this Lease, other than any work or thing done by or at the
instance of the Towm or any of its servants or employees;

(2) any breach or default on the part of
Redeveloper in the performance of any covenant or agreement
on the part of Redeveloper to be performed pursuant to the
terms of this Leasce;

(3) any act or negligence of Redeveloper, or
any of its agents, contractors, servants, employeces, or Iicensees,
with respect to the Tirst Redevelopmen; Parcel;

(4) any accident, injury or damage whatsoever
caused by Redevelopmer to any person, firm or corporation occurring
during the tcerm of this Lease, in or on the First Redevelopment
Parcel, other than those caused by the Town's negligence.

b. 1If any action or proceeding is brought against
the Town by rcason of any claim covered by the foregoing indemnity,
Redeveloper,upon notice from the Town, agrees to resist or defend

such action or procceding by counsel reasonably satisfactory to
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the Toun: Tor thisyg purpose, counsel for Mimi's insurance carrier
shall be deemed satisfactory.

¢. Redeveloper agrees to pay, and to indemnify the
Tovn apainst, all legal costs and charges, including counsel fees,

Fawlully and rcnéonnbly incurred in obtaining posscssion of such
part of the lFirst Redevelopment Parcel as is then leased to
Ruduvcléper, after default of Redeveloper, or upon cxpiration or
carlicr rermination of the Term of this Lease, or in enforcing
any «ovenant or aprcement of Redeveloper herein contained,

22.  Insurance.

a. During the term of this Lease, Redeveloper
shall, at its own cost and expense, as long as Redeveloper is
the Lessee hereunder, provide and keep in forcevthe following
insurance: |

(1) Comprehensive publie liability insurance
for the mutual benefit of the Town and Redeveloper, against
claims for bodily injury, death or property damage occurring
in OfvabOUt the First Redevelopment Parcel and the related
Improvements (including, without limitation, bodily injury,
death or property damage resulting directly or indirectly
from or in connection with any change, alteration, improvement,
or repair therecof), with limits of not less than $3,000,000
for bodily injury or death to any one person and $5,000,000
for bodily injury or death to any number of persons, and property
damage with limits of-not less than $250,000. Such insurance
may be carried under a so-called "blanket policy" procured by
Mimi and covering all Redevelopment Parcels, and each Rede-
velopment I'arcel shall be added to the premises covered by such
insurance, as soon as the Lease thereof is entered into, as
more particularly sct forth in Paragraph 22 of the Master
Agreement.

(2) Insurance covering the First Redevelopment
Parcel against loss or damage by fire and lightning and such
risks as arc customarily included in extended coverage endorse-

ments attached to fire insurance policies covering property
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similar to such premises (including windstorm, hail, explosion,
riot, riot attending a strike and civil commotibn, damage from
aircraft and vehicle, vandalism and malicious mischief, sprinkler
leakage, sonic boom and smoke damage) in an amonnt equal to
907 of the [ull replacement value thereof (excluding foundations
and cxcavation costs) or such higher amount as cither may be required
by the holder of any fece mortgage covering the premises or is
neeessary to prevent the Town and/or Redeveloper from becoming
a co-insurer. |

b. Except as provided in Paragraph 22d, all
incurance to be provided and kept in force by Redeveloper under
thhe provicions hercof shall name as the insured the'Town and
Redeveloper, as their respective interests may appear; provided,
however, that the insurance carried pursuant to Paragraph 22(a)(2)
shall be carried in favor of the Town and the hbldef of any fee
mortgage on the subject Redevelopment Parcel, and the standard
mortgagee clause shall be attached to the appropriate policies.
Insurance carried pursuant to Paragraph 22(a)(2) shall provide that
the loss, if any, shall be adjusted with and payable to the party
who wilil perform the work of restoration and such mortgagee, as
their interests may appear.

¢. Unless otherwise agreed by the parties hefeto,
all policies shall be obtained by Mimi and certificates thereof
shall be delivered to the Towh at or before the Commencement
Date of the term of this Lease of the First Redevelopment Parcel
and shall be taken in responsible companies; where appropriate,
certificates of inclusion in a "blanket" policy shall suffice,
All pélicics shall be for periods of not less than one year
and shall contain a provision whercby the same cannot be cancelled
unless the Town is given at least 10 days' prior written notice
of such cancellation. Mimi shall procure all necessary renewals
of such insurance from time to time and Mimi shall promptly
deliver to the Towm certificates thereof at least 30 days before
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d. If and when Mimi is not the Lessce under this
lease, these insurance obligations shall be the primary respon-
sibility of such Lessee; however, this obligation of Lessce
may be discharged by Mimi pro§iding the requisite insurance
coverage in the manner provided in Paragraph 22 of the Master
Apreement. If Mimi does so, such insurance shall name as the
insured the Town, Mimi and the Lessee/Redeveloper hercunder,
as their respective interests may appear, and the Lessee/Redeveloper
hereunder shall pay to Mimi,when Mimi requests it, such Lessee/
Redeveloper's pro rata share of the cost of such insurance, as
determined by Mimi,

23. Surrender of Leased Premises.

a. Redeveleper shall and will, on the last day
of the term of this Lease of the First Redevelopment Parcel,
or upon any earlier termination of this Lease, pursuant to
the provisions hereof, well and truly surrender and deliver
up the First Redevelopment Parcel into the possession and use
of the Town without fraud or delay, and in good ordér, con-
dition and rcpair, reasonable wear and tear excepted, free
and clear of all lettings and occupancies other than sub-
leases then terminable at the option of the Landlord thereof
upon notice of no more than one (1) year or subleases executed
during the term of this Lease to which the Town shall have spe-
cifically conscnted, and free and clear of all liens, mortgages
and encumbrances, other than those, if any, existing on the date
hercof or created by the Town or subsequent owners of the First
Redevelopment Parcel or created by Redeveloper or Mimi in the
course of redevelopment of the TFirst Redevelophent Parcel and
in accordance with the terms of this Lease or the Master Agree-
nient:, withéqc any payment or allowance whatsoever by the Town on
account of or for any buiidings or Improvements erected or
maintained on the First Redeveloﬁment Parcel at the time of this
surrender or for the contents théreof or appurtenances thereto,
whether or not the same or any part thereof, or any additionms,
improvcnients nlterationé; restorations, repairs or replacements

of the same or any part thereof shall have been paid for or pur-

chascd by Redeveloper or Mimi and all such buildings, improvements,
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additions, altevations, réstorations, repairs and replacements shall

beeone the sole and absolute property of the Town without any

obligation by the Town to pay any compensation therefor, or by

Redeveloper or Mimi to remove the same, cxcept that in the event

of souner termination and if at that time the holder of any lease-

hold mortgage shall exercise any of its options herein to obtain

la new lease for the remainder of‘the term of this Lease, then

title thercto shall  automatically pass to, vest in and belong

to the lessce under the new lease until fhe expiration or sooner

termination of such new lease. The foregoing shall apply to any

holder of a leasehold mortgage on the First Redevelopment Parcel.
b. On the last day of the term of this Lease of

the First Redevelopment Parcel, or upon any earlier termination

of this Lease, subject to the right of any leasehold mortgagee

to acquire title to any building or improvement as provided

in Paragraph 23a, Redeveloper will, at the Town's request,

and without charge, execute, acknowledge and dcliver, and/or

cause to be executed, acknowledged and delivered, to the Town,

or the Town's designee, in proper form for recording, a good

and sufficient deed and/or conveyance and/or bill of sale or

such other instrument as may be necessary, sufficient or ade-

quate, to transfer and convey to the Town, or such designee,

all the ripght, title and interest of Redeveloper, and, if

Redovéloper is a Trustee, of any beneficial owner of Redeveloper's

‘interest, in and to any buildings or Improvements, subject

only to existing licns, mortgages or encumbrances as aforesaid.

T€ Redeveloper shall fail to comply with the foregoing provisiohs,

the Town, in addition to any other remedies available to it, in

consequence thereof, may execute, acknowledge and deliver the

same as the attorney-in-fact of Redeveloper and such beneficial

owners, if any, and in its and their name, placc and stead, and

Redeveloper hereby irrevocably makes, constitutes and appoints

the Town, or such designee, as then appropriatc, or such person's

successors and assigns, Redeveloper's such attorney-in-fact for

that purpose. The said Deed and/br conveyance and/or Bill of

Sale or such other instrument as referred to hereinabove shall
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and s sates o rans oy, stamp or similar tax in connection
thereuith shall be borne equally by Redeveloper and the Town.

c. Ixcept for loss or damage occasioned by the acts
or neplipence of the Town, or any of such entity's contractors,
apents, servants or employees, the Town shall not be responsible
to Redeveloper or Mimi for any loss or damage occurring to any
propeviy owned by Redeveloper or Mimi or anv subtenant or
invitee or licensce.

d. The provisions of this Paragraph 23 shall-
survive the termination of this Lease.

24, Condemnation.

. 1f 7% any time durinpg the term of this Lease,
the Leased Property (including any Improvement therecn) shall
be taken for any public or quasi-public purpose by any com-
petent power or authority by the exercise of any right of eminent
domain or in condemnation proceedings or b agrecerent between
ihe 1bwh, the Redeveloper, and thosc authorized to exercise
such right:

| | (1) This Lease thereof and the Term hereof
¢hall automatically ccase and terminate, if all or materially
all thereof was so taken, as of the date upon vhich title shall
vest in such authority, and the rent therefor shall be appor-
tioned and paid up tb said date (for purposes hereof, the term
"materially all" shall mean a taking of so much of such Leased
Property (or Improvement, as the case may be) that what remains
thercof is not rcasonably useable for the purposes for which it
was used immediately prior to such taking); and

(2) if less than all or materially all of

the Leased Property subjeet tobthis Lease is so taken, then
any Lot or Lots, title ‘to which shall have vested in such
authority, shall be deemed automatically eliminated from the
status of Leascd Property under this Lease, as of the date

upon which title thereto shall vest in such authority, and
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the rent payable under this Lease shall be adjusted pro rata
fox the remainder of its Term, and the Town shall, if recquested
by Redeveloper, execute and deliver an appropriate modification

i

of this Lease confirming the elimination of such item or items
from the status of Leased Property covered by this L.case, and
confirming the pro rata adjustment of the rent hereunder.
b. If any such taking occurs, the Town and Redeveloper

agree Lo cooperate in applying for and in prosccuting any claim
for such taking, and agree that the aggregate net award, after
deducting all expenses and costs, including attorneys' fees,
incurred in connection therewith shall be paid jointly to Rede-
veloper and the Town (or, if required, to the holder of any Mortgage
Loan placed on all o> art of the Lecased Property affected by such
© raking) and shall be distributed as follows:

(1) If such taking affects only a porﬁion of an
Improvement or the Lot on which it is located and such Lot is
not climinated from this Lease, the Town shall receive and keep an
amount equal to the then fair market value of the>Town's reversionary
interest in the affected property, and Redeveloper shéll receive
and keep the entire net award paid. In such event, Redeveloper
at its own cost and expense (whether or not the net award shall
be sufficient or any Mortgage Loan placed on such Lot shall per-
mit the net award to be used for repair and restoration) shall
dilipently repair and restore any remaining portion of such
Improvement to a comﬁlcte architectural unit.

(2) If such taking affects all or materially
all of (A) the Leased Property, as provided in Paragraph 24a.(l),
or (B) an Improvement or the Lot on which it is constructed,-
as provided in Paragraph 24a.(2), then the Town shall promptly
refund to Redeveloper (or Mimi, as the case may be) any prepaid
rent attributable to such Leased Property which was paid by such

party, and the net award shall be paid as follows:
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(i) First there shall be paid, out
of the net award, to the holder of any Mortgage Loan
then a lien against the Leased Property, or the
Improvement, or the Lot (as the case may be) so affected
by such taking, the unpaid principal balance of such
Mortpapge Loan.

(ii) The balance of the net award
(herinafter called the '"Fund") remaining after such
payment to the holder of such Mortgage Loan shall be
divided between the Town and Mimi as follows:

(A) Mimi (and/or Redeveloper, as
their interests shall appear) shall be paid (in the
agpregate) an amount out of the Fund equal to '"Lessee's
Share" as defined in Paragraph 24(b)(2) (i1)(C) and the
Towm shall be paid an amount out of the Fund equal to
"l.essor's Share" as defined in Paragraph 24(b) (2) (i1)
(D): provided, however, that if the balance of the Fund,
alter distribution to Lessec of Lessee's Share, would
be less than Lessor's Share, then Lessor shall be paid,
and shall be entitled to receive, only an amount equal
to the balance of the fund remaining after such payment
to Lessee. 1If Lessor fails to promptly refund to
Lessee any prepaid rent as provided above, then, in
addition to all other remedies available to Lessee, the
amount of such prepaid rent not so refunded shall be paid
to Lessce out of Lessor's Share.

(B) Any balance of the Fund, after
payment to Lessee of Lessee's Share and to Lessor of
Lessor's Share, shall be divided between Lessor and
Lessce (which, for this purpose, shall mean Mimi and/
or Redeveloper, as their interests shall appear) as
follows: 757 thereof to Lessee and 25% thereof to
Lessor.

(C) The Term "Lessee's Share"
as used above shall mean an amount equal to the sum of:
(1) the greater of (A) the then fair market value of all
buildings and other Improvements on or referable to
the land taken (including Land Improvements) or (B)
the Redeveloper's and Mimi's combined total cost and
cxpense of every kind and nature incurred and paid in
connection with and for the construction, repair and
replacement, if any, of all buildings or other Improve-
ments (including Land Improvements) on or referable to
the land taken, less the amount of the net award pald to
the holder of any Mortgage Loan pursuant to Paragraph
24(b) (2) (1), and, for this purpose, the certification by
Lessee's independent certified public accountant of
said total costs znd expenses shall be conclusiva
between the parties for purposes of this Paragraph
(provided, however, that, if Lessee shall at the time -
of such taking be unable to certify and establish
such total costs and expenses, or shall elect not t
attempt to certify or establish the same, such '
total costs and expenses shall be deemed to be an
amount equal to the original cost basis of such build-
ings and improvements used by Lessee for income tax
depreciation purposes, increased by the increase, if
any, in such cost basis of such buildings and improve-
ments used by Lessee for income tax depreciation pur-
poscs, inecreased by the increase, if any, in such cost
basis from time to time resulting from repairs and
replacements to such buildings and improvements); and
(2) the then fair market value of Lessce's interest under
the Leasc of the Leased Property taken.

(D) The term "Lessor's Share' as
used above shall mean an amount deterrined by multiply-
ing (1) the then fair market value of the land taken



per acre, by (2) the number of acres so taken.

c. TC any governmental action duces not result in
the talzing or condemnation of any portion of the l.cased Property
bhut creates a right of compensation therefor, such as, without
linitation (except as provided in Paragraph 24d), the changing
of the grade of any street on the Leased Property or upon which the
Leased Property abuts, this Lease shall continue in ful} force
and effect, without reduction or abatement of rent, and the rights
of Lessor and Lessce shall be unaffected by the other provisions
of this Paragraph, and shall be governed by applicable law. [he
holder of any Mortpage Loan shall be entitled to any award paid
therefor, and, if there be no such Mortgage Loan, the same shall
be paid to Lessec. |

d. If the temporary use of the whole or any part
of the Leased Property shall be taken at any time during the term
of this Lease or of any renewal hereof for any public or quasi-
public purpose of any lawful power or authority, by the exercise
of the'right of condemnation or eminent domain, or by agreement
between Lessee and those authorized to exercise such right, Lessee
shall give prompt notice thereof to Lessor and the term of this
lease and of any renewal thereof shall not be reduced or affected
in any way and Lessce shall continue to pay in full the net rent
and other sum or sums of money and charges reserved and provided
to be paid by Lessee, but Lessee shall be entitled to, and shall,
reccive the entire award for such taking (whethér paid by way of
damages, rent or otherwise) unless the period of occupation and
usc by the sbvcrcign shall extend beyond the termination of
this Leasc, and of any renewals hereof, in which case the award
made for such taking shall be apportioned between Lessor and
Lessce as of the date of such termination. In any proceeding
for any such taking or condemnation, Lessor shall have the
riaﬁt fo intervene and to participate in such proceedings;
provided, however, that if such intervention shall not be per-
mitsible or permitted by the court, Lessee shall, at Lessee's

expense, consult with Lessor, its attorneys and cxperts, and
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make all recasonable efforts to cooperate with Lessor in the prose-
cution or defense of snch proccedines. At the rorhination of -

any such use or occupation of the Leased Property by the sovereign,
Lessee will, at its sole cost and expense, repair and restore the
buildings and Improvements then upon the Leased Property to the
condition, as nearly as may reasonably be possible, in which

the same were at the time of such taking, but Lessce shall not be
required to make such repairs and restoration if the term of

this Lease shall expire prior to, or within one year after, the date
of termination of the temporary usc so taken, and in such event
Lessor shall be entitled to claim, sue for and recover from the
sovereign all damages and awards therefor arising out of the failure
of the soverecign so to rcpair and restore the building at the
expiration of such temporary taking. Any recovery or sum received
by Lessee as an award or compensation for physical damage to the
premises caused by and during the temporary taking shall be deemed

a trust fund to be used first for the purpose of repairing or
restoring such damage.

25. Maintenance and Reuair; Damage or Destruction

of Improvements.

a. In full discharge of Redeveloper's duty to
maintain and repair the Leased Property (and related Improvement)

under this Lease, Redeveloper shall, as Landlord, enter into

one or more lease agreements with tenants which will impose

on the Redcvclobcr's tenant the duty to maintain the property -
subject to such lcasc'agreement, by including therein a provision
substantially the same as that annexed to this Agreement as
Ezhihig_g, which is incorporated herein by this reference.

bh. Similarly, in full discharge of Redevéloper's
duty under this Lease to restore any destroyed property, Rédeveloper
shall, as landlord, impose on each of its tenants the duty to
restore destroved property by including in each lcase agreement
entered into by Redeveloper, as landlord, a provision substan-
tially the same as that annexed hereto as Exhibit 6, which is

incorporated herein by this reference, Notwith-randing anything
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o the contrarv in the foregoing: (i) Redeveloper shall be re-

quired to restore thc.dcstroyed Leased Property only if Redeveloper's
tenant clects to continue its lease thereof; and (ii) if such
property is leased to a series of tenants, Pedeveloper shall be
obligated to restore such property only if tenants constituting

the lessces under leases yielding sixty-six and two-thirds (66-2/3%)
per cent of the gross rentals derived from such destroyed property
clect not to terminate their leases as the result pf such destruc-
tion.

26. YAffect of Bankruptcy, ctc., of Redevelgper,

Redeveloper agrees that, if any procecdings under the
Dankruptcy Act or any amendment thereto shall be commenced by
or against it, and, if against Redeveloper, such proceedings
shall not be dismissed before either an adjudication in
bankruptey or the confirmation of a composition, arrangement,
or plan of the renrganization, or if Redeveloper is adjudged in-
solvent or makes an assignment for the benefit of its creditors,
or if ; receiver is appointed in any proceeding or action to
witich Redeveloper is a party, with authority to take possession
or control of the demiscd premises or the business conducted
thercon by Redeveloper, and such receiver is hot discharged
within a period of sixty (60) days after his appointment, any
such cvent or any such involuntary assignment shall be deemed
Lo constitute a breach of this Lease by Redeveloper and shall,
at the clection of Town, but not otherwise, and without notice
or centry or other action of Town, terminate this Lease, and
also all riphts of Redeveloper hercunder, and also all rights of
any and all persons claiming under Redeveloper.

27. DNotices and Demands.

Any notice, demand or other communication under this
Lease Dy any party to any other shall be sufficiently given
or delivered if dispatched by registered or certified mail,
postage prepaid and return receipt requested, or delivergd personal-~

ly and: in the case of Mimi, addressed to its Chiof Executive
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Officer, in the case of Redeveloper, addressed to its Gcnerai
artner, and, in either such case, with a copy to Mimi's
Corporate Counsel, David A. Biederman, Tsq., cach of the
Forepoing hoving an address for this purpose at 590 Pelleville
Turnpike, Kearny, Hew Jersey 07032; in the case of the Town,
addressed to the Mayor of Kearny, with a copy to the Town Attorney,
cach of the fofcnoing having an address for this purpose at
Town Uall, Kearny, New Jersey; or to any such other address with.
respect to any such party as that party may, from time to time,
designate in writing and forward to the others as provided in
this Paragraph. .

23. Captions.

Any caption ~1 an, portion of this Lease is inserted
for convenience of reference cnly and shall be disregarded in
construing or interpreting any of its provisions.

29. Short Form Lease.

The parties to this T.ease will, at any time, at the
request of any other, execute duplicate originals of an instru-
ment in recordable form which will constitute a short form of
leasc, setting forth a description of the demised premises
subject to this Lease, the Term of this Lease, and any other
portions hercof (ecxcept the rent provisions) that any party mny
request,or as the applicable recording law may require.

30. Reasonable Consent,

If the consdnt or approval of any party hereto is

‘required, or if any act, thing or performance is to be to the
satisfaction of any party, pursuant to any provision of this
Lease, such consent or approval shall not be unreasonably
withheld or delayed 5nd such satisfaction shall be deemed to
be the rcasonable satisfaction of the party to be satisfied,
In the cvent of failure to respond to any requést for consent
or approval for a period of twenty (20) business days after

recciﬁt of such request is made in accordance with the provisions
!?f3283;? 791
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ol rthis Lease, such failure shall conclusively censtitute the grant-
ing of such consent or approval.

31. References.

All references made and pronouns used herein shall be
construed in the singular and plural, and in such pender as the
sense and circumstances require.

32. Severability.

If any provision of this Lease shall be declared invalid
or illepal for any rcason whatsocver, then, notwithstanding such
invalidity or illegality, the remaining terms and provisions of
the within Lease shall remain in full force and effect in the
same manncr as if the invalid or illegal provision had not been
contained hercin. |

33. Interpretation Under Laws of the State of New

Jersey.
a. This Lease shall be governed by and construed
in accordance with the internal laws of ﬁhe State of New Jersey,
b. The agreements, terms, covenants and conditions
herein shall bind and inure to the benefit of the Town and Mimi
and Redeveloper, and their respective heirs, personal representatives,

successors and assigns.

34. Arbitration.

a. MNotwithstanding anything to the contrary
hercin, this Lease shall be subject to arbitration only insofar
as is cxpressly stated in Paragraph 9b hereof, and no arbitrator
shall have the power or authority to amend, alter, or modify, any
part of this Lease, in any way, nor shall any other provision of
this Lease be subject to arbitration, to any extent.

b. FEither party may at any time bring an action
in the Superior Court of the State of New Jersey for the construc-
tion or cnforcement of any provision of this Lease.

35. ELntire Agreement.

This Lecasc constitutes the entire agrcement between the

parties with regard to the transactions contemplated hereby and

+.3283 « 792
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cannot be chanpged or terminated orally, out only by an instrument
in writing exccuted by the party against whom enforcement of any
watver, change, modification or discharge is sought .

36. Counterparts.

This Lease is executed in counterparts, each of which

shall constitute one and the same instrument.

IN WITNESS WHEREOF, the Town of Kearny, Now Jersey has
causced this Lease to be duly executed on behalf of the Town by
the Mayor, and its seal to be hereunto duly affixed and attested
by the Town Clerk of the Town of Kearny, New Jersey, and Mimi
Developeiient Corp., acting on behalf of Mimi Redevelopment
Associates I, a limit. : partnership in formation, has caused
this Leasc to be duly executed by its duly authorized officers,

2ll as of the day and year first above written.

TOWN OF KEARNY

WLALDS, Hayor

JAMTA CANTTON, Town Clork
MIMI DEVELOPMENT CORP.,
acting on behalf of MIMI

REDEVELOPMENT ASSCCIATES Tauerrresers

a Limited Partncrship in’é" ﬁ
AR o
ATTEST: PO
§°§:3 < v&-,z
e I 1Y
Y SOTORESROREA Llﬁ‘i%f?“&f Bs
) ".....‘-‘ *Q
— ’l"’ r" x “ .u!#’

TURCO/ Sccrctary
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AT O NEFTWO =Y

Y™ "3
BT REMEMBERED, that on this <127 day o )

197a . bedfaore me, e sulirceriber, an .v‘\llnl‘m.‘)’ at T.aw of the State
of Now Jersey, personally appeared JAMIEES CANTLON who,
Ledng By oane duly sworng  did depose and make prool {o my
salittfaction thid Le ds the Town Clerk of the Town of l\'«-:\rny,'

e o namedd in the within Tnsf ruanment “l‘.'\.' he well knows the
corporale coal of caid Town of Kearny, the Town n.'nn-“d in the
loveceoing Tnstrinnent; that the scal thereto affixed is the proper
corporiale coeal of =aid Town of Kea rny: that the same was so
adfixed therceto and the £aid [nstrument sirned and delive red by
VAN D O ROWT AND Y, who was, al the date and execution
thereol, e Mayor of the Town of Kearny, in the presence of

caid deponent, as the voluntary aet and deed of said Town; and
thal the deponent thercupon signed the r::xnmlas sub=cribing witness,

Sworn to and suhsceribed

betore mae this fr’# day

DANID A, BIDIRRMAN

.-3283 w794



STATE O S 0 JIRRSEY )

COUNTY O 11 = ON

~—

S

Prbo 0 RIENISN B Dy ahial oo this == day of
1974, before we, ‘he subseciber, an Allorney al L of the Stale
of New lJnrsey, i-'-rmm:‘\lly appeared MIMT TUDRCO sho, being by
me duly sworn, -tid depose and vake proofl to oy sadisfaction that
she i8 the Sccrelviy of MINI D EVIET.ODMIENT CORVPORATION,
the corporvation waed in the wilhin instruments (hal DOT.ORNRIES TURCO
is the 1’resident ol said corporation; that the excontion, as well as
the makinyg of this Tastrmnent, has been duly aulhorized by a proper
resolution of the Loard of direclors of said corporation; and that the
seal affixed to siaid Tastrument is such corporate =cal and was therecto
affixed aund said Tosl»umen!t was si,-.',;md and delivered by said President,
as and for her volimtary act and deed and as and for the voluniary act
and deed of caid corpovation, acting on behalf of MIMI
ledevelopment Nosociates 1, g I.imitc.‘.d Partnership in formation, in

the prescence of Jdeponent, who thereupon subscrilied his name thereto

; /
Sworn to and salbseribed ' ,

hetfore me this rﬂ day
”TA\"W‘ 1079, '

ey

MDavid A, Fhieds caan

as wilness,

3283 ™ 798
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- Jawyers Title ]nsurance (drporation

AASTOCK COMPANY
Home Office ~ Richmond, Virginia

SCHEDULE B-gully

Exceptions

The policy or policies to be issued will contain exceptions to the following unless the same are disposed of to the satisfaction of
the Company:
1. Defects, liens, encumbrances, adverse claims or other matters, if any, creaied, first appearing in the public records or attach-

ing subsequent to the effective date hereof but prior to the date the proposed insured acquires for value of record the estate
or interest or mortgage thereon covered by this Commitment.

2. Rights of parties in possession, if any, other than owner.

3. Terms and conditions of proposed lease agreement between The Town of
Kearny, a municipal corporation of New Jersey and ¥Mimi Development Corp.,
a corporation of New Jersey. : :

4. Such state of facts as may be revealed by an accurate survey and
inspectionof the subject lands and premises. ‘

5. Rights of adjoining owneré in; all{'watercourses rossing or abutting
the subject lands. . :

6. Easements and utility grants: Zhedule B-2-7 attached hereto and
made a part hereof. B

%. Servitude to th public Yn and to so much of the subject 1ands as lie
- within the documenteg right o s ? any public street, road, highway,
lane. alley or way abutting o crossing the subject lands.

8. Lien of all unpaid taxes, sewer rents, water rents and other municipal
charges up to and including the full year of 1979.

9. Lien of imposed by any ordinance for future assessments for improvement
of the Town of EKearny.

10. Possible additional taxes assessed or levied under R. S. 54:4-63.1
et seq.

11. Terms and conditions as set forth in Deed Book 2610, page 414,

12. Terms and conditions and effect of instruments set forth in Deed
Books 2620, page 328; 2622, page 369; 3007, page 8; 3007, page 13; 3017,
page 817; and 3319, page G; location to be determined by survey.

13. Direct access to the New Jersey Turnpike will not be guarantéed; the
same being a limited highway.

14, Access will not be guaranteed to the Twelfth Tract.

NOTE: If policy is to be issued in support of a mortgage loan, attention is directed to the fact that the C,omﬁany can assume
no liability under its policy, the clqsing instructions, or Insured Closing Service for compliance with the requirements of

any consumer credit protection or truth in lending law in connection with said mortgage loan.

Schedule B—Section 2—Page 1

. FarmNo.9188(8 2 EXTRA COPY. l /BER 3253 ,P?‘ 75



Jawyers Title [nsurance (orporation

A Stock Company
Home OfTice ~ Richmond .Virginia

SCHEDULE =B=2= conrd.

15. Slope and drainage rights in and to that portion of the subject
lands which abut the. rifht of way of the Penn-Central Railroad or its
successors .

16. Slope and drainage rights as to all portions of the subject land
which abut the New Jersey Turnpike.

17. Slope and drainage rights as to-all portions of the subject lands
which abut the Erie Lackawanna.Railroad right of way.

::::,4-1' a2 .."-':'."-'1‘-?-";\-
18. Rights of adjoining owners in and to Frank Creek and all other water
courses which cross or abut the subject lands.
19. Proof is requirad as to the exact location of Lot 15-D, Block 292
which was conveyed by the: ‘Town of Kearny by Deed Book 2243, page 201.
Said lands were part of Lots-15- A-15-D as set forth in Deed Book 2008,
page 231. This exceptio? relates to the Fifth Tract.

A

-4- lu'h

20. Access will not be guaranteed|to the Fifth Tract.
21, Access will be guaranteed to;the Eighth Tract.

“22. The Itigh water mark lines of the Passaic and Hackensack Rivers will
not be guaranteed.

23. DPolicy to issue will not insure any portion of the subject lands
which lie waterward of the high water mark lines 6f the Passaic and
Hackensack Rivers .

24. Paramount rights of the United States of America to fix a line, from
time to time, for the readjustment of the bulkhead or plerhead line at any
point below the high water mark lines without compensation.

- 25, Rights of the Department of Conservation and Development to supervise
plans for any building erected or done on any waterfront and to abate as
a public nuisance any improvements thereon commenced or completed since
April 8, 1914 without approval of the New Jersey Harbor Commision, or said
Department of Conservation and Development under authority given by P.L.
of N.J. of 1914, page 205, Section 4, its amendments and supplements.

26, Possible outstanding reparian rights and/or fee title interest of the
State of New Jersey in and to any portion of the subject lands which may
be claimed and/or determined to be tidelands, lands heretofore flowed by
tides.

27. Regulation and control of the Hackensack Meadowlands Development
Commission and the Hackensack Miadowlands Municipal Commiige Eggsr n%itle(

?acﬁegg%gﬁeﬁeagowlgggaﬁec?é%%t§86 3 Degefggggng Rc%"

Schedule=B._____HSgeXXXXXYHIx Section 2

0351 399.0040 | 3283 ¢ 798
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~ Jawyers Title [nsurance (Orporation

A Stock Company
Home Office - Richmond .Virginia

sCHEOULE=B=2-X&XX 7

Easement Schedule

a) Easement for City of Boyonne water pipeline in Deed Book 645, page
347, atfects Seventh, Twelfth, Sixth and Fifth Tracts.

b) Reservation of driveway easement in Deed Book 887, page 348, affects
First Tract.

¢) Easement for telephone_gqutéigéréph.lines as set forth in Deed Books
1028, page 397 and 1211, pdéé;lﬁl;TaggeggsJFirst and Seventh Tracts.

d) Pipeline easements asmsétytéfiﬁ:fi;ﬁeed Books 2390 page 154; 2767

page 577 and 2415 page 3?4}i}giects:theL$ixth Tract.

e) Easements to Texas E;stern:Transmission Corp. as set forth in Deed
Books 2469 page 76; 2531 .page 2369;9@ 2528‘page'509, affects Sixth Tract.
£f) Right of way eaéemeng éé%lfbrihfiﬁ{ﬁeéh Book 2732, page 522, affects
Tenth Tract. RS 5% oY

3 -

"_ R S e e
g) Right of way easement-sgtxforthjin Deed Book 2847, page 126, affects
Tourth Tract. W T :
h) Sewer easement to the Town of Kearny as delineated on the Tax Map,
affects Eleventh Tract. o

i) Unrecorded water line easement servicing the City of Bayonne located
along the southerly side line of Bellville Turnpike and which is recited
in various deeds of record, affects First Tract.

j) Rigbts of way set forth in Deed Book 2610, page 414, affects Third Trac

k) Slope and drainage rights to the State of New Jersey as set forth in
Deed Book 2024, page 185, affects First Tract.

Schedulé_______Page_______No.



SOUTH KEARNY REDEVELOPMENT AREA
KEARNY, NEW JERSEY

EXHIBIT I

REDEVELOPMENT PLAN FOR LANDS TO
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Prepared for:.
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SOUTH KEARNY REDEVELOPMENT AREA
KEARNY, NEW JERSEY

June, 1979

REDEVELOPMENT PLAN

A. TABLE OF CONTENTS

Text

A. Table of Contents
B. Description
l. Boundaries of Redevelopment Area
2. Redevelopment Plan Objectives
. 3. Types of Proposed Redevelopment Action
C. Land Use Plan

l. Land Use and Zoning
2. Land Use Provisions and Building Requirements

- D. Procedures for Modification_in Approved Plan
Tables

1. Building and Yard Requirements

Maps

The following maps dated June, 1979 are attached herewith
and incorporated herein:

Map 1, Project Boundary

Map 2, Existing Zoning Map
Map 3, Proposed Zoning Map
Exhibits |
Exhibit A, Lot Designations
Exhibit B, Design Objectives

Kearny, New Jersey 6/79
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B. DESCRIPTION OF PROJECT

1. Boundaries of Redevelopment Project

The South Kearny Redevelopment Area is located in
the City of Kearny, County of Hudson, State of

New Jersey and is bounded as shown on Map 1,
Project Boundary Map and as described in Exhibit A.

2. Redevelopment Plan Objectives

The basic goal for this area is to develop a signi-
ficant portion of the presently unimproved and
vacant portion of the South Kearny area into func-
tional and aesthetically pleasing complexes which will
contain business and industrial activities. Speci-
fically, renewal activities for the Redevelopment
Area will be undertaken to conform with and meet

" the following objectives:

a. The development of viable industrial areas
to aid industrial expansion of local indus-
try. .

- b. The development of new employment centers to
improve the economic activity of the redevel-
opment area and to create additional job oppor-
tunities.

c. The improvement of the Town's tax base by
developing previously under-utilized areas.

3. Type of Redevelopment Action

Proposed redevelopment action in the project area
shall include:

a. Installation and construction of streets, public
utilities and services and site improvements

essential to the preparation of sites for uses
in accordance with the Redevelopment Plan.

Kearny, New Jersey 6/79
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b. The lease or otherwise transfer of real
property or any interest herein acquired for
redevelopment in accordance with the land use
provisions and other controls of this Redevelop-
ment Plan.

C. LAND USE PLAN

1. Land Use and Zoning

Permitted land uses are located on the Zoning Maps, maps
2 and 3, showing existing and proposed Town zoning
requirements respectively.

2. Land Use Provisions and Building Requirements

In order to achieve the objectives of the Redevelopment
Plan, the redevelopment and use of the land within the
project area will be made subject to the regulation and
~controls specified in this Section C.2. 1In the event
of a conflict between the Redevelopment Plan and zoning
or other town ordinance, the more restrictive control
will govern.

a. Uses to Be Permitted

The permitted uses shall be:

1) 1Industrial

- Any production, processing, manufacture,
fabrication, cleaning, servicing, testing,
repair or storage of goods, materials or
products, and business offices accessory
thereto, but not including the storage of
flammable or explosive materials as a prin-
‘cipal use. :

- Establishments for scientific research and
development, and business offices accessory
thereto, where the manufacturing, fabrication,
production, repair, storage, sale and resaie
of materials, goods and products is incidental

. and accessory to the principal use of scienti-
fic research and development.

- Business or commercial establishments which pro-
vide supplies and/or services primarily to indus-

tri;l and manufacturing customers, employees
and business offices accessory thereto.

Kearny, New Jersey | - 6/79
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- Automobile service stations

- Automobile and truck leasing and sales,
exclusive of semi-trailers.

- Boat sales, rental and repair.

- Warehouses, wholesale establishments,
and other storage facilities.,

- Light public utility uses.

2) Accessory Uses

- Hotels and motels.

Professional offices.

Banking and saving and loan facilities.

Public and private parking facilities.

b. Additional Requlations to be Imposed on Real Property .
to be Acquired for Redevelopment

- 1) Design Objectives

In order to develop a functionally and visually
appealing environment in the South Kearny Redevelop-
ment Area, Design Objectives, attached hereto as
Exhibit B, shall guide development in the area.

2) Setback and Building Regulations

Setback and building regulations for areas to be
acquired for redevelopment shall be as specified .
in Table I, attached hereto.

D. PROCEDURE FOR MODIFICATION OF APPROVED PLAN

1. This Redevelopment Plan may be modified at any time, pro-
vided that if modified after the lease of real property in
the South Kearny Redevelopment Area, the modification may
be conditioned upon such approval of the owner, lessee or
successor in interest as the Mayor and Council of the Town
of Kearny may deem advisable and in any event shall be sub-
ject to such rights at law or in equity as a lessee or his
successor Or successors in interest, may be entitled to

-assert. Where the proposed modification will substantially
change the Redevelopment Plan, the modification shall be
formally approved by the Mayor and Council of the Town of
Kearny as in the case of an original plan.

- 'Kearny, New Jersey 6/79
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2. Upon the approval by the Mayor and Council of the Town
of Kearny of a redevelopment plan or of any modification
thereof, such plan or modification shall be deemed to be
in full force and effect for the respective redevelopment
area and the Mayor and Council of the Town of Kearny
may then cause such plan or modification to be carried out
in accordance with its terms.

#3283 7 804
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Table 1

BUILDING AND YARD REQUIREMENTS

‘Minimum

Minimum

Minimum

Maximum

Minimum Minimum Improved
Zoning Arca Widln Front Yard Side Yard/Aggregate Rear Yard Height ’ Lot Lot
vse District (S.F.) (Ft.) (Ft.) (Ft.) (Ft.) (Ft.) (Stories) Coverage (%) Coverage (%)
Industrial M 40,000 125 40 20/35 50 60 4 90 40
Industs ial SKM 60, 000 150 40 20/35 : 50 80 6 100 50
Source: Propo ‘d Zoning Ordinance prepared. by Malcolm Kasler & Associates

Kearny, New Jersey
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SOUTH KEARNY REDEVELOPMENT AREA
REDEVELOPMENT OF LANDS TO BE LEASED TO
MIMI DEVELOPMENT CORP.

KEARNY, NEW JERSEY

EXHIBIT A
LOT DESIGNATIONS

Located in the Town of Kearny, County of Hudson, State of
New Jersey, and described on the Town tax roles and the tax
maps as follows:
;437 Block 205 Lot 19
3 Block 284 Lot 29
J &' »-Block 285 Lot 2
is/3#Block 285 Lot S
/¢;¢Block 285 Lot 14
/¥ 7-Block 285 Lot 17
- 173/ Block 286 Lot 4
)4 27 Block 286 Lot 16
/¥ %7 Block 286 Lot 47
/#f/ Block 294 Lot la

Kearny, ﬁew Jersey 6/79
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These design COpJeCTlVES fadve weESlh «Cr Sewp=- -v =F-7 7 =7 = -7~
in creating attractive and efficient environments at the various
redevelopment parcels, and to establish guidelines to be followed
in Design Review of specific redevelopment proposals by the
Kearny Redevelopment Agency. :

The various controls and checks are meant to stimulate the develop-
ment of attractive and economically successful ventures by ensuring
an environment with esthetic and use compatibility, pedestrian

and vehicular circulation and easy and direct access to all struc-

tures and other elements of the plan.

General Obijectives

- The following objectives apply to the project area as a whole,
- and developer's proposals for each redevelopment parcel shall
' be in conformity with these objectives:

1. Site Plan Objectives

a. Site planning of buildings for each reuse parcel shall
conform to overall site planning considerations to
achieve a cohesive and attractive project.

b.  Individual parcels shall be developed to reinforce and
become integral parts of the planned development of the
project as a whole.

c. Development proposals for individual reuse parcels shall
observe the overall traffic circulation plan. Vehicular
access shall be designed to provide maximum safety and ease
of circulation, and to eliminate conflict with traffic.
Trucking and service access shall be combined and shared
where possible.

Kearny, New Jersey 6/79
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a. Streets, pedestrian walks and open spaces shall be designed
as integral parts of the overall site design for each parcel
and surrounding areas where previously established and shall

Kearny, New Jersey . 6/79
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be consistent with overall project site design objec-
tives. They shall be properly related to adjacent
existing and proposed buildings and be appropriately
- landscaped and adequately and attractively lighted.

b. Landscaped and paved pedestrian walks shall be provided
along the lines of most intense use, particularly from
building entrances to streets or entrance drives and
from off-street parking areas to buildings.

c. The location and design of pedestrian walks shall pro-
vide for maximum safety and separation from vehicular
traffic.

d. Materials of paving, lighting fixtures, retaining walls,
fences, curbs, benches and other elements of the street-
scape shall be durable and well designed, easily main-
tained, and indicative of their function.

e. Open spaces shall be located to provide maximum usability
and to create a harmonious relationship of buildings and
open spaces.

4. Off-Street Parking and Loading Objectives

a. Off-street parking and loading facilities shall be coor-
dinated within the plan to minimize number of entrances
and exits. Where possible, cooperative use of parking
and loading facilities by adjacent buildings shall be
arranged.

b. Pedestrian access from parking spaces to, uses served by
parking areas shall be direct and not in conflict with
vehicular movements.

5. Landscape Design Objectives

a. A landscape design plan shall be developed for each parcel
incorporating treatment of open space, pedestrian walks,
drives, service areas, parking areas, grading and planting
areas. It shall emphasize the relationship of these
elements to the proposals for adjoining parcels and to the
existing adjoining park and residential areas.

b. Exisfing trees shall be retained where possible and shall
be integrated into the landscape design plan.

c. . All open spaces and pedestrian walks shall be designed as

integral parts of the overall site design, properly related
to adjacent and proposed buildings and coordinated with the

Kearny, New Jersey | 3283 ;E 812 6/79



proposals of the Redevelopment Plan for other parcels.
walks shall be designed for maximum safety, and, where
appropriate, shall be clearly separated from vehicular
traffic. .

Material and design of paving, retaining walls, fences,
curbs, benches and other design features shall be har-
monious in appearance and easily maintained.

Landscape treatment shall consist of nondeciduous shrubs,
ground cover, and street trees that are appropriate to
the character of the project area. Hard-surfaced and
paved areas including paths, plazas, and other points

of maximum concentration of use shall be sensitively

designed.

Landscape materials selected should be appropriate to the
growing conditions of the Town's environment.

Parcels adjoining either the park or housing areas shall
include a planted puffer strip which will act as a
screen between the different uses. :

6. Sign Design Objeqtives
a. All signs shall be harmonious complements to the overall
project, appropriate in scale and appearance.
b. All signs shali be of a design compatible with the build-
. ing to which they pertain. Lighting shall be restrained.
Kearny, New Jersey 6/79
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FINANCIAL AGREEMENT

THIS AGREEMENT (the "Financial Agreement") entered into
as of the day of , 1979, by and between the TOWN OF
KEARNY, a municipal corporation of the County of Hudson and State
of New Jersey (the"Town") and MIMI REDEVELOPMENT ASSOCIATES I,

a partnership having its principal office at 590 Belleville Turnpike,
Kearny, New Jersey 07032 (the "Redeveloper"), whiqh is qualified
to do business under the provisions of the Urban Renewal Corpora-
tion gnd Asédciations Law of 1961 (N.J.S.A. 40:55C-20, et seq.),
as amended and supplemented (the "Act"):

WITNESSETH

WHEREAS, the Town has undertaken an urban renewal or
redevelopment project within the Town of Kearny in furtherance
of the objectives of Chapter 187 of the Public Laws of 1949 of
the State of New Jersey, as amended and supplemented, in accord-
ance with a redevelopment plan for the area of approximately
634,84 '‘more or less acres lying within thé municipal boundaries

of the Town, which is more particularly described on the survey

annexed hereto as Schedule A and incorporated herein by this
reference (the "Redevelopment Area''), as shown on a plan designated
"Kearay Meadowlands‘Rédevelopment Area, Nedevelopment Plan', a

copy of which is annexed hereto as Exhibit 1 and is incorporated
by this reference (the "Redevelopment Plan"); and

WHEREAS, the Plan contemplates, inter alia, the re-

development by the Town of portions of the Redevelopment Area
with buildings and improvements for industrial, commercial and
business use and relat;d‘offstreet parking; and

WHEREAS, the Town has entered into a Master Leasing and
Option Agreement with MIMI DEVELOPMENT CORP., a corporation of

the State of New Jersey, having corporate offices at 590 Belleville

Turnpiké, Kearny, New Jersey 07032 ("Mimi") dated

3283 i+ 814




for the purpose of providing for the redevelopment of the.
Redevelopment Area (the 'Master Agreement'); and
VIIEREAS, under the Redevelopment Plan, an area within

the Redevelopment Area, outlined in red on Schedule A hereto

and bounded as described on Schedule B annexed hereto and in-

corporated herein by this reference (the "First Redevelopment
Parcel') is designated for use as a major distribution center;
and

WHEREAS, pursuant to the terms of the lMaster. Agreement,
Mimi has designated Redeveloper as its Permitted Adsignee, as
described therein, with respect to the redevelopment of the
First Redevelopment Parcel; and

- WHEREAS, pursuant to the Master Agreement, the Redeveloper
entered into a lease with the Town (the "Lease') pursuant to
which the Redeveloper has leased the First Redevelopment Parcel
from the Town and has agreed to construct thereon Impro&ements
consisting of a building complex containing at least 50,000
square feet, said Improvements together with said Redevelopment
Parcel being referred to as the 'First Project", and each such
Improvement together with its Lot being referred to herein as a
"Unit"; and

WHEREAS, in accordance with the Lease and in accordance
with the Act, the Redeveloper has heretofore made written applica-
tion to the Town for approval of the First Project; and

WEEREAS, the Town Council has heretofore by resolution
adopted and approved the application, a copy of such application
and a certified copy of such resolution of approval being attached’

hereto as Schedules '"C" and '"D" respectively; and
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WHEREAS, the Town believes that the in lieu tax considera-
tion to be given to each of the Improvements comprising part of
the First Project pursuant to this Financial Agreement affords
maximum redevelopment of the First Redevelopment Parcel and is,
therefore, in the best interests of the Town and the health,
safety, morals and welfare of its resideﬁts and is in accordance
with the provisions of the Act and the public purpoées pursuant
to which the redevelopment of the Kearny Meadowlands Redevelop-
ment Area has been undertaken and is being assisted in accordance
with the apﬁlicable provisions of State law;

NOW, THEREFORE, it is mutually agreed as follows:

1. The Redeveloper represents that the application

attached to this Financial Agreement as "Schedule C" and incor-

.porated herein by this reference sets forth the manner in which

the Redeveloper proposes t6 develop, manage and operate the

‘First Projéct and eéch of the Units therein, the plans for finan-
cing the First Project, including, but not limited to, the estimated
‘total First Project Cost, the interest and amortization rates on

the total First Project Cost, the source of funds, the interest

rates to be paid on construction financing, the source and amounts

. °f projected permanent mortgage financing, and the proposed First

Project rental schecules and lease terms as well as the projected
"Annual Gross Revenue' (hereinafter defined) and net profit for
the First Project. Redeveloper covenan;é.and agrees to use its
best efforts to conform in the development, construction and
operation of the First Project to the matters and things set forth
in said application, that is, the manner in which Redeveloper
proposes to develop, manage and operate the First Project, and

tﬁe plans for financing thé First Prbject, it being‘understood,
however, with particular respect to the First Project Cost (and

the cost of each Unit thereof), interest rate, financing terms

+-3283 « 816




and mortgage amortization, rental schedules and lease terms, that

the same are Projected and estimated and may be modified as par-
ticular circumstances may require,'but that in all material res-
pects it is the intent and agreecment of the Redeveloper to comply

as closely as shall be Practicable with the information and represen-
tations set forth in said application.

2. Subject to the Provisions of Paragraph 16, the Town‘
hereby grants to the Redeveloper, but only to the extent herein-
after expressly set forth in Paragraph 3(a) hereof, exemption
from real Property taxation on the Improvewents to be constructed
on the First Redevelopment Parcel for a period of not more than
twenty (20) years from the date of the execution of this Finanecial
Agreement or for a period of not less than fifteen (15) years from
the "date of first operation of the Unit" of the First PrOJect (as
hereinafter defined), whichever period ends first.

3. (a) (1) (A) The Redeveloper shall pPay for each year
for which tax exemption is claimed and granted, as an annual
service charge in lieu of real property taxes on the Improvements
for each Unit required to be constructed by the Lease, beginning
on the date of first operation of that Unit, an amount‘equal to
fifteen (157%.) percent of the Annual Gross Nevenue recelved by tne
‘Redeveloper from all Improvements in that Unit.

(B) Since the date of first operation of a
Unit may not be the start of}a calendar year, and the in lieu .
payments are due on a calendar year basis, the aforesaid annual
service charge shall be adjusted on a pro rata ba51s with respect

'to any year in which the period after the date of first operation

of a Unit is less than a full calendar year.

(b) As used in this Financial Agreement, the term

"Annual Gross Revenue” shall include total annual gross rentals Z;)
and other income received by Redeveloper from the First Project, g
but shall not include payments for insurance, utilities, assess- :;1
ments or any maintenance expenses (including maintenance expenses [®'e
of common areas), made directly to Redeveloper or by a tenant for :3

the tenant's own aceount pursuant to any occupancy lease, it being

the intent of this provision to recognize thar Recdeveloper's




leases with its tenants will likely by "net'" leases and that under

. such leases these amounts are ordinarily paid by the tenant.

(c¢) As used in this Financial Agreement, the term
"date of first operation of the Units" is defined as the date on
which actual occupaﬁcy of a portion of the building or Improvement
by a tenant of said Unit first occurs.

4. Against the annual services charge as provided herein,
the Redeveloper shall be entitled to a credit for the amount, with-
out interest of the real estate taxes on the land comprising
the First Redevelopnent Parcel paid by it in the last four (4)
pPreceding quarterly installments. |

3. The Redevelnper furrher covenants and ARrees As

fullows:

(a) To 11m1t its profits and d1v1denas payable in
accordance with the pProvisions of the Act

(b) To pay the annual service charge as provided for
in Paragraph 3 hereof, annually, within thirty (30) days after

the close of each calendar year. 1In the event that such payment
In not made, the Town may proceed to enforce the eollection thercofl

in the same manner and with the same rights as are applicable to

., delinquent real estate taxes or in any other manner authorized by

the Act.

(c) To submit annually, within nlnety (90) days after
the close of each of its fiscal years, its auditor's reports of
income from and expenses related to the First PrOJGCt to the
Mayor and governing body of the Town, which reports shall remain
confldentlal except as otherwise provided by law.

(d) Upon request of the Town, to permit inscection
of the property, equipment; buildings and other facilities of
the Redeveloper, and to permit examination and audit of any of its
books,'contracts records, documents and papers relating to this
Agreement or the First Project, by duly authorized representatives

of the Town, provided same are at reasonable hours on reasonable
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notice and in the presence of designated representatives of Redeveloper.
(e) At all times prior to the expiration or other
termination of this Financial Agreeﬁent, to remain bound by the
provisions of the Act.
(£) Not to effect or execute any agreement, lease,
conveyance, or othef instrument, whereby the First Project, or
any part thereof, is restricted upon the basis of race, color,
creed, religion, ancestry, national origin, sex, or marital status,
in the sale, lease or occupancy‘thereof, nor to discriminate upon
the basis of race, color, Ereed, religion, ancestry, national origin,
SéX, or marital status, in the sale, lease, or rental, or in the use
Or occupancy, of the First Project or any Improvement erected or to
be erected thereon, or any part thereof, and to comply with all
State and local laws, in effect from time to time, prohibiting
discrimination or segregation by reason of race, color, creed,
religion, aﬁcestry, national origin, sex or marital status,
(g) During the period of tax exemption as provided
herein, to be subject to limitation of profits payable by it pursuant
to the provisions of N.J.S.A. 40:55C-66, and Redeveloper shall
have the right to establish reserves against unpaid rentals, and
~Teasonable contingencies, which shall include but shall not be
limited td the cost of renovating portions of the Units from time

to time for purposes of rerenting, and/or vacancies in an amount

not exceeding ten (10%) per cent of the gross revenues 6f the
Redeveloper from the First Project for the fiscal year preéeding

the date in which a determination is being made Qith respect to per-
mitted "net profits" as provided in N.J.S A. 40:55C-66. In computing
"net profit" as provided in N.J.S.A. 40:55C-50,. the Redeveloper
shall deduct from gross reQenues an annual amount sufficient to
amortize the '"total Project cost" and/or "total Unit cost', as
definea in the Act, as the case‘may be, over the period of 25 years.
For this purpose, in cbmputing ”totai Project cost'" or '"total Unit
cost", the rentals shall be capitalized at teﬁ (10%) per cent.

() Within ninety (90) days after the ¢nd of its

fiscal year, to pay to the Town any profits in excess of the

profits permitted it under the provisions. of the 4ct. 3283 " 819
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6. It is understood and agreed that, subject only to the
provisions of Paragraphs 2 and 16, and in all other respects not-
withstanding anything herein expressed or implied to the contrary,
at the end of twenty (20) years from the date of the execution of
this Financial Agreement, or at the end of fifteen (15) years from
the date of first operation of a particular Unit of the First
Project, as defined herein, whichever period ends first, the tax
exemption upon that particular Unit of the First Project shall
thereupon absolutely cease, and the Lot and Improvement comprising
such Unit of the First Project shall thereupon be assessed and
taxed according to general law as other property in the Town is
assessed and taxed, and, at the date on which the tax exemption
upon the entire First Project absolﬁtely ceases, as described above,
all restrictions and limitations herein contained as p:ovided by
law shall absolutely terminate and be at an end and the Redeveloper
shall thereupon render its final account to the Town.

“7. Before having received a Certificate of Completion
in accordance with the terms and conditions of the Lease with the
Town, the Redeveloper shall not voluntarily transfer the First
Project, or any Unit thereof, to anyone other than a qualified urban
renewal association or corporafion, and any such transfer shall be
subject to the condition that the transferee shall assume all of
the Redeveioper's obligations under this Financial Agfeement and
to the further conditions that the transferee otherwise qualify
under all other applicable requirements of law and that the
Town specifically consent thereto. The Town hereby consents to
Redcveloper's voluntary transfer of the First Project, or any Unit
thereof, to another entity qualified under the Act owning no other
Project at the time of traﬁsfer, as provided by N.J.S.A. 40:55C-60,
~at any time after Redeveloper has received a Certificate of Completion
with fespect to the First Projebt (or Unit, as the case may be)

then being so transferred,
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8. The Redeveloper may at any time after the expiratioﬁ of
one (1) year from the completion date of the entire First Project
(which shall be the date of first operation of the last Unit)
notify the Town that as of a certain date designated in said notice
it relinquishes its tax exemption status. As of the date so set,
the tax exemption, the service charges, the profit restrictions,
and all other restrictions and limitations imposed by this Finan-
cial Agreement and by the Act shall terminate.

9'. Upon any termination of suéh tax exemption, obligation
- and restrictions, whether by affirmative action of the Redeveloper
as provided in Paragraph 8 above or by the provisions of the Act
puréuant to this Financial Agreement, the date of such termination
shall be deemed to be the end of the fiscal year of the Redeveloper,
and within ninety (90) days after the date of such termination the
Redeveloper shall pay to the Town a sum equal to the amount of the
reserve, if any, maintained pursuant to N.J.S.A. 40:55C-66, as well
as the excess profit, if any, payable pursuant to N.J.S.A. 40:55C-66,
and pufsuant to Paragraph 5 of this Financial Agreement by reason of
the treatment of such date as the end of the fiscal year.

10. Subject to the provisions of Paragraphs 11(c), 13b, and
13c, in the event of a default in or breach of this Financial
Agreement by Redeveloper, if such default or breach is not cured
within ninety (90) days after receipt by Redeveloper of written
demand by the Town to‘do so, then the Town may terminate this
Financial Agreement and such termination shall be deemed to be a
termination of tax exemption as herein provided.

11. The Redeveloper shall give the Town written notice
of any mortgage ioan.providihg_for the advancing of funds either
for temporary or construction loans or for permanent financing in
respect to the Land, Improvements, or both, for each Unit constitut-
ing the First Project (''mortgage Loan"), together with the name and
address of the holder of such Mortgage Loan. Anvthing contained
herein to the contrary notwithstanding, in order to meet the terms,

conditions and provisions required to secure a Hortgage Loan to
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finance the First Project or a Unit thereof, Redeveloper and the
Town further agree, for the benefit and protection of the holder of
a Mortgage Loan, provided the Redeveloper has given the Town notice
- of such Mortgage Loan, that:

(a) The Redeveloper will keep, observe and
perform each and every provision of this agree-
ment and so every other act and all things required
by law to keep and continue this agreement in full
force and effect for the full period provided for
herein except as may otherwise be agreed to by the
holder of the llortgage Loan:

(b) The Town and the Redeveloper will make
no agreement expressly, impnliedly, or by conduct,
serving to modify, alter, add to, terminate or
delete, any provision of this Agreement and will
exercise no option or right hereunder unless the
Redeveloper has prior thereto obtained and
furnished to the Town the written consent of the
holder of the Mortage Loan:
(c) If there is any default by the Redeveloper
hereunder, and if such default has not been waived
by the Town and has not been cured (or, if appro-
priate, the curing of such default has not commenced)
by Redeveloper (or the Permitted Assignee involved
in such default, as the case may be) after due
notice thereof, within the period therefor stated
in this Financial Agreement, the Town agrees that
~before taking any step which it may then be entitl-
ed to take, it will at that time first notify the
holder of the Mortgage Loan thereof and then provide
a reasonable opportunity to cure the same in light of
the nature of the default and the available means to
correct it, but in any event shall allow not less than
thirty (30) days from the date of such notice to the
Mortgagee of such default, and, if and to the extent that
the Mortgagee cures any default, or causes the same to
be cured, the Mortgagee shall be subrogated to the
rights of the Town hereunder and under the applicable
Lease, and shall have the right, but not the duty, to
attorn to the positicn of the Redeveloper hereunder and
under the applicable ease, as more particularly set
forth in the lMaster : -eement and in Paragraphs 13b
and ¢ hereof;

(d) All the terms a. provisions of the
Redevelopment Projects M -gage Loan Act of
1967 (M.J.S.A. 55:17-1 tc 5:17-11) shall be
made a part of and include Terein with like
effect as though recited av. =ngth;

(e) No waiver, election, quiescence, and estoppel
or consent on the part of or ag.inst either party
hereto shall affect or be binding upon the holder of
the Mortgage Loan unless the Redeveloper has obtain-
ed and furnished to the Town the prior written con-
sent of the holder of the Mortgage Loan; and

. (f) Nothing in this agreement shall be construed
in any way as to adversely affect the right of the
Town to receive the contractual payments and other

substantive rights to which it may be entitled under
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this agreement, it being the primary intention hereof

‘that all of the terms, conditions and provisions

hereof shall be and remain in full force and effect

for the benefit and protection of the holder of the

Mortgage Loan, notwithstanding any default or breach

by the Redeveloper, its successors or assigns, SO long

as the Town receives, whether from the Redeveloper or

from its lawful transferee or the holder of the Mortgage

Loan, its subsidiary, nominee or assignee, the per-

formance to be provided to it.

12. Neither the Redeveloper nor any of its partners,
limited or general, shall be personally liable for the payment of
the Annual Service Charge nor for the payment of any tax or assess-
ment which may be levied or assessed against any land or building
now or hereafter constituting all or a portion of the First Project.

13. (a) Any Notice, demand or other conmunication under
this Agreement by any party to any other shall be sufficiently given
or delivered if dispatched by regisfered or certified mail, post-
age prepaid and return receipt requested, or delivered personally
and: in the case of the Redeveloper, addressed to its General
Partner, with a first copy to Mimi, addressed to its Chief Executive
Officer, and with a second copy to Mimi's Corporate Counsel, each
of the foregoing having an address for this purpose at 590 Belleville
Turnpike, Kearny, New Jersey 07032; in the case of the Town, addressed
to the Mayor of Kearny, New Jérsey, with a copy to the Town Attorney,
each of the foregoing having an address for this purposé at Town
Hall, Kearny, New Jersey; or to any such other address with respect
to any such party as that party may, from time to time, designate
"in writing and forward to the-others as provided in this Paragraph.

(b) Whenever the Town shall deliver any notice or

demand to the Redeveloper with respect to any breach or default
by the Redeveloper in its obligations or covenants under this
Financial Agreement, the Tcwn shall at the same time forward a
copy of such notice or deman. -0 each holder of any Mortgage Loan
authorized by this Agrcement at the last known address of such holder

shown in the records of the Town; provided, however, that the for-

warding to the Mortgagee of a copy of a notice or demand to the
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Redeveloper, pursuant to this Paragraph 13b, shall not constitute
the giving of the notice or demand required by Paragraph 11l(c).

(¢) (1) After any breach or default referred to in
the foregoing paragraph 13b., each such holder shall (insofar as
the rights of the Town are concerned) have the right, at its option,
to cure or remedy such breach or default (to the extent that it
relates to the part of the Redevelopment Area covered by its Mortgage
Loan) and to add the cost thereof to its Mbrtgage Loan. |

(2) Any such holder or any permitted transferee

of any such holder who shall cure or remedy any breach or default
which is referred to in the foregoxng Paragraph 13b. shall be
entitled to the benefits of the tax abatement previously granted
to the Redeveloper prusuant to the Fox-Lance Act and this Financial
Agreement, to the same extent that the Redeveloper would then have
been if no default had eCCurred. '

14. (a) In the event of any dispute between the parties
concerning this Financial Agreement, the mafters in controversy
shall be resolved by arbitfation in accordance with the Rules of the
American Arbitration Association, and judgment upon the award render-
ed by the arbitrator(s) shall be entered in the Superior Court of
HNew Jersey. Costs for said arbitration shall be borne equally by
the parties.

| (b) Anything in the foregoing to the contrary not-
withstanding: (1) any dispute between the parties hereto concerning‘
any provision of this Financial Agreement shall be governed by the
Laws of the State of lNew Jersey; and (2) no arbitrator shall have
the power or authority to amend, alter, or modify, any pa;t of this
Agreement, in any way.

15. If any claUSe, sentence, subdivision, paragraph,
section or part of this Financial Agreement be adjudged by any
court.of competent jurisdictiog to be invalid, such judgment shall
not affect, impair, or iﬁvalidate the remainder hereof, but shall
be confined in its operation to the clause, sentence, subdivision,
paragraph, section or part hereof directly involved in the contro-
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16. This Financial Aprcement may be modified from time

to time only by written agreement duly executed by the parties hereto,
provided said modification is consistent with the Act; provided,
however, that the parties hercto hereby agree that if the Act is
amended during the period descirbed in Paragraph 2 or 6 hereof, with
the result that the maximum period of tax exemption previously
authorized by the Act is increased, then the period for which the
exemption from real property taxation described in Paragraph 3 hercof
is granted hereunder shall be automatically increased (but not by
more than five (5) years), so that the total period of such exemption
granted hereunder shall have such new maximum duration (but not more
than twenty (20) years) and the relevant operative provisions of thié'
Financial Agreement shall be deemed automatically amended, nunc pro
tunc; provided, further, that if either party deems it appropriate
OT necessary, the parties hereto shall execute an appropriate
amendment to this Financial Agrcement, no later than sixty (60)
days affer the enactment of such amendment to the Act.

| IN WITNESS WHEREOF, the Town has caused this Financial
Agreement to be duly executed in its name and on its behalf by the
Mayor, and the Redeveloper has cuased this Financial Agreement to
be duly executed on its behalf by its duly authorized officers,

all as of the day and year first above written.

. TOWN OF KEARKY

ATTEST:

By: o
David C. Rowlands, Mayor

-

Town Clerk.
MIMI DEVELOPMENT ASSOCIATES I
ATTEST :

' By: ,
Dolores Turco, DPresident .

Miml TurCo,'Secrctary
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CERTIFICATE OF COMPLETION

WHEREAS, the Town of Kearny, a municipal cor-
poration of the State of New Jersey, has heretofore entered
inte a Lease of Land for Private Redevelopment dated

(the "Lease") with
(the "Redeveloper"); and
WBEEREAS, pursuant to said Lease, dated
, and recorded
in the Hudson County Clerk's Office; in Book of Leases,
page » the Town leased to the Redeveloper‘the property

described in "Schedule A" annexed hereto and hereby made a

part ﬁereof; and

WEEREAS, the aforeeaid Lease of Land for
Private Redevelopment requires the Redeveloper to construct
a building ox buildinés of net less ehan
square feet (the "Improvement"); and

WHEREAS, the Town has reviewed the Redevelopf
er's plans and has inspected the Ioprovement as constructed

by the Redeveloper on the property described in "Schedule A"

.and is satisfied that the aforesaid Improvement has been
properly constructed and cozmpleted in accordance with the
aforesaid Lease of Land for Private Redevelopment;

NOW,” THERIFORE, the Town hereby certifies as
follows:

l. Redeveloper has fully cempleted all of tHe

construction of the Tnprovement on that portion of the prop—

erty described in "Schedule A" which is described in "Schedule 3",
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annexed hereto and hereby made a part hereof, in accordance
with the requirements, terms and conditions of the Lease of
Land for Private Redevelbpment, dated
and this Certificate shall constitute a conclusi§e and in-
contestible determination that all of the terms, covenants,
agreements and conditions in respéc: of the construction éf
the said Improvement on said property, including the datgs
for conmeﬁcement and completion of construction thereof,
have been fully s;tisfied and terminated.

| 2. Redeveloper is entitled to exercise.all
rights of sale, lease, transfer or other disposition of the
property as provided inm the Lease of Land for Private Re-
development dated - and ail restrictions
and prohibitions against assignment and transfer contained in
the aforésaid Lease (ipcluding, without limitation, those
contained in Paragraph 11 thereof) which are conditioned upon
the issuance of a Certificate of Completion by the Town, are
hereby termi;ated.

IN QITNESS WHEREOF, the sa2id Town of Kearny
has caused this Certificate to be executed by its Méyor, and
has caused the corporate seal of the Town of RKearmy to be
hereunto affixe&, and these presents to be attested by the
Clerk of the said Tévn of Kearny, this day of
, 197 .

THE TOWN OF KEARNY
ATTEST:

, Mayor

, Town Clerk
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STATE OF NEW JERSEY )

) ss:
COUNTY OF HUDSON )
BE IT REMEMBERED, that on this day
of ' » 197 , before me, the subscriber, an

Attorney at Law of the State of New Jersey, personally
appeared , » vho, being by me
duly sworn, did deéose and make éroof to m& satisféction that
he is the Town Clerk of the Town of Kearny; that he well
knows the corporate seal of said Town of Kearny, the Town
named in the foregoing Certificate; that the seal thereto
affixed is the proper corporate seal of said Town of Rearny;
that the same was so affixed thereto and the said Certificate
signed and deiivered by ' : » who was,
at the date and execution thereof, the Mayor.of the Town of
Kéérny, in the presence of said deponent, as the-voluntary act
‘and deed of said Town; and that the deponent thereupon signed

the same 2s subscribing witness.

Sworn to and subscribed before nme

this day of ,
197 .
Attorney at Law of New Jersey ) -
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Exhibit 4

SEVERANCE
LEASE AGREEMENT
BETWEEN
THE TOWN OF KEARNY
AND ‘
MIMI DEVELOPMENT CORP,
ACTING ON BEHALF OF
MIMI REDEVELOPMENT ASSOCIATES I,
A LIMITED PARTNERSHIP IN FORMATION
THIS SEVERANCE LEASE AGREEMENT (the "First Severance

Lease'), made as of the day of August, 1979,.by and among
THE TOWN OF KEARNY, a municipal corporation of the County of
Hudson and State of New Jersey (the "Town'"), and MIMI DEVELOPMENT
CORP., a corporation of the State of New Jersey, having corporate
offices at 590 Belleville Turnpike, Kearny, New Jersey 07032
("Mimi"), acting on behalf'of MIMI REDEVELOPMENT ASSOCIATES 1I,

a partnership in formation, which will be qualified to do
business under the provisions of the Urban Renewal Corporation
and Associations Law of 1961 (N.J.S.A. 40:55C-20 et seq.), as
amended and supplemented, and will have its principal office

at 590 Belleville Turnpike, Kearny, New Jersey 07032 (the

"Partnership'")

WHEREAS, Mimi, acting on behalf of the Partnership
in the capacity of Lessee, and the Town,‘in the capacity of
Lessor, have entered into a Lease of a parcel of land, consist-
ing of acres and lying within the municipal boundaries
of the Town, which is more particul.arly described on the map

annexed hereto as Schedule A and incorporated herein by this

reference (the " Redevelopment Parcel'"), which Lease is

hereinafter referred to as the "First Lease'; and

WHEREAS, in connection ﬁith the making of a mortgage
loan by ‘ bank (the "Bank')
to the Lessee Redeveloper, the Bank has requested that the
Town and the Redeveloper enter into a "Severance Lease', pursuant

to which the portion of the Redevelopment



Parcel which is affected by the lien of the mortgage to be-
made by the Bank is to be
separately leased; and
- WHEREAS, pursuant to Paragraph 12.e of the First

Lease, the Town and the Redeveloper have agreed to execute
such an instrument, and now wish to implement their prior agree-
ment in this regard. ,

| NOW, THEREFORE, the pérties hereto hereby agree
as follows:

1. The leased property under this Severance Lease

shall be the area outlined in red on Schedule'A annéxed hereto

and incorporated herein by this reference (the "First Severance
Lease Parcel').

2. The rent hereunder shall be a pro rata share
of the rent payable under the First Lease, based upon the ratio
bétween the acreage of the First Severance Lease Parcel and the
total acreage of the First Redevelopment Parcel prior to.such
severénce. The date for payment of such rent, the conditions |
relating to default in payment, and all other applicable provi-
sions of the First Lease shall remain the same with respect to
the First Severance Lease Parcel,

3. The Improvements to be constructed on the First

‘Severance Lease Parcel are

4. The term of this Severance Lease shall end on

5. In all other respects, the terms and conditions
of this First Severance Lease shall be the same as those of the

First Lease; made applicable to the First Severance Lease

Parcel.
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IN WITNESS WHEREOF, the Town of Kearny, New Jersey
has caused this Severance Lease to be duly executed on behalf
of the Town by the Mayor, and its seal to be hereunto duly
affixed and attested by the Town Clerk of the Town of Kearny,
New Jersey, and Mimi Development Corp., on behalf of Miﬁi
Redevelopment Associates I, a limited partnership in forma-
tion, has caused this Severance Lease to be duly executed by '

its duly authorized officers, all as of the day and year first

above written.

TOWN OF KEARNY

ATTEST:
, By ,
o Mayor
Town Clerk
MIMI DEVELOPMENT CORP., on
behalf of MIMI REDEVELOPMENT
ASSOCIATES I, a Limited Partner-
ship in Formation
ATTEST:
By:. ' -
Dolores Turco, President
N Mimi Turco, Secretary

LIF; 8283 FE 831



Article 10. Maintenance and Renair

a. Throughout the term of this L;ase,'Tenant, at
its sole cost and expense, shall be responsible for and will
take good care of the Demised Land and the buildings and im-
provem?nts erected thereon, and the sidewalks and curbs ad-
Joining the buildings upon the Demised Land and ssall keep
the same 1in goad order. and condition and make all necessary
repairs thereto, interior and exterior, structural and non-
strﬁétﬁral,'ordinary and extraordinary, and unforeseen and
foreseen. When used in this paragraph, the term "fepairs"
shall inéludeAall necessary replacements, renewals, alterations,
additions and betterments. All repairs made by Tenant shall
be equal in -qua}ity and class to the original work. Tenant
will do or cause others to do all necessary shoring of
foundations‘and walls of the buildings and every other act or
thing for the.safety and preservation thereof which may be nec-
essary by reason of any excavation or other buildigg operation
upon-any adjoining property or street, alley or'péssageway.

. b. Landlord shall not be required to furnish any
services or facilities to the Demised Land. Landlord shall have
no duty or obligation to make any al;grations, additions, |
changes, improvemeﬁts, replacements or repairs to, or to demolish,
any buildings or improvements now or hereafter erected or main-
tained on the Demised Land. Tenant hereby assumes the full and
sole responsibility for the condicion, operation, repair, re-

placement, maih:enance and management of the Demised Land.

#3283 7 832
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‘Article 11, Damage or Destruction.

’,r a.(1l) 1If, during the term of this lease, all or

any part of any building on the Denised Land shall be destroyed
or‘damaged in whole or ln part by fire or other insured casualey
(including anf casualty for which insurance was required pur-
suant to this leasa, but was not obtained) of any kind or
nature, ordinary or extraordinary, foreseen or unforeseén,
Tenant shall give to Landlord immediate notice thereof.

(2) - In that event, and subject to the provisions
of Paragraph 11b (and without regard to whether: (i) sueh
damage or destruction shall have been :insured against (provided
the same was required to be covered under this Lease); or
(i1) the insurance proceeds, if any, shall be sufficient for
the purpose; or (iii) any fee mortgagee shall permit such
slnsurance proceeds to be used for such rTepairs, alterations,
festoration, replacement or rebuilding), Tsnant shall, at its
s6le cost and expense, promptly repaif, alter, restore, replace,
and rebuild the Same, or reconstruct a similar or dissimilar
building, together with inprovements and eqdipment then owned
by Tenant, so long as the value thereof shall be at least sub-
stantially equal to the value of that damaged and destroyed
and which existed immediately prior to such occurrence.,

(3) Ia no event shall Landlord be called upon.to
repair, alter, replace, restore or rebuild any such building,
improvement or equipment or to Pay any o% the costs or ex-
penses thereof.

(4) If Tenant shall fail or neglect to restore,

repair and rebuild with reasonable diligence the building and

3283 % 833



& _particularly.Anthony. Qc;ralng,,

Meadcws Urban Renewal Corp.

~ COPY

RUSSELL J. PASSAMANO & ASSOCIATES,
Attorneys at Law

560 Hudson Street

Hacksnsack, New Jersey 07601

(201) 229-0707

Attcrneys for the Plaintiff Hudscr

Russell J. Passamano (RP 2240)

HUDSON MEADCWS UREAN : UNITED 8TATEZ DISTRICT COURT
RENEWAL CCORP., a . FCR TEE DISTEICT OF NEW JERSEY
Corporation of the Stacs of

New Jersey, f£/k/a Mimi Urban

Renewal Development Corp.,

Plaintiff, Civil Acticn No. 97- ) 7R7<J LU

V. : AMENDED
: co INT

P

EACKENSACK MEADOWLANDS
DEVELOPMENT COMMISSION; a
Body Corporate and Politic of
the State of New Jersey and
cer-zin of its officers,
officials and employess;
Thomas Marturano and Rober
Ceberio; STATE OF NEW ::RSaY,
DEPARTMENT OF TRANSPORTATION;

MONSANTO COMPANY; AMERICAN  : _)17[\ [{, ‘
ALUMINUM COMDANY; CLARXSON : D, g~ > !
AND FORD COMPANY; FALKZ ENGINE: ~€%’L/t

' REBUTLDING CORPORATION; FALKE fs

CORPORATION; GAYTCN LUCCHI

TOOL COMPANY; G&L TOOL :

COMPANY; RED DEVIL, INC.; :

TEXACO, INC.; PRENTICE-HALL : ’;Z  / Lo L
CORPORATION SVSTEM I; ACTION : f e

PLASTIC CCMPANY DIVISICON OF = <
DART INDUSTRIZS; BEACON DIZ

MOLD, INC.; CAMPTON TCCL AND

DIZT COMPANY; DESIGN AND

MOLDING SERVICES; DIGITAL

COMPUTER CONTROLS; EINSON-

FREEMAN DETROY CORPORATION;

FOREMOST MANUFACTURING

COMPANY, INC.; CARMET COMPANY,

AMCAR DIVISION;

INTERNATIONAL TELEPHONE

AND TELEGRAPY CORPORATION/ITT

MARLOW; GERRIT BEKKER AND

SONS, INC.; ARROW PLASTICS

L s e T T W g %



CORPORATION; RCBERT MORE WASTE:
OIL SERVICE; DEPALMA OIL :
CCMPANY; DIAMOND HEAD CIL
REFINING COMPANY, INC.; PSC
RESOURCES, INC.; PHILLIPS
SCREW COMPANY, INC.; AG-MET
OIL SERVICE, INC.; NEWTCWN
REFINING CORPCRATION;
REFINEMENT INTZRNATICNAL
CCMPANY; CRESCED

CONSTRUCTION COMPANY, INC.;
ELLDORER CONTRACTING COMPANY;
ROBERT MAHIL.ER, an Individual;
EMPIRE SCCCER CLUB; :
METROSTARS; the TCWN OF X=ARNY:
PETER McINTYRE; and JOEN :
DCES 1 thrcugh 100,

said names being fictiticus;

Defencdants.

Plaintiff Fudsen Mezdows Urban Renewal Corp. fermerly known
as Mimi Urban Renewal Development Corz. ("Hudscn Meadcws" ‘or the
"plaintiff"), by and through its aticrneys Passamanc & Funt, a

o et W e

Professicnal Corporation, by way c¢I Complaint against the

T TR AT T

21 v—ct o ot v oime e e e e T AT AT A I T I T SR T T ML T L

defendants, as named and detailed kelow (ccllectively the
"Defandants"), alleges and says:
ISDICTION

b L R O - - -y 3 =~ - - - = = 3
i. This Cour: has jurisdicticr cover tals =acticn

ursuantc

¢

to Sectiorns 107 and 113 of the Ccmprehensive Environmental
Respense, Compensaticn ané Liability 2ct of 1980 ("CERCLA"), 42

U.S.C. §§3507 and 9613, as amended by :the Superiund Amencments and

t-h

Reauthorizaticn Act cf 1986 ("SARA",, 28 U.S.C. §1331, and the
doctrines of ancillary and pendant jurisdiction.
2. This Courtc has authority to issue a declaratcry judgment

regarding the rights and liabilities of the parties pursuant to



28 U.S.C. §§2201 and 2202, and 42 U.S.C. §7612(g) (2) .

3. Venue is proper in this District pursuant to 28 U.S.C.
§1391(b) and 42 U.S.C. §9613(b) as this actioh concerns real
property that is locatad wichin this District in the Town of
Kearny, County of Hudscn, Stats cf New Jersey, and the relazses
and threats of releases of hazardcus substances as alleged in tiais
Complaint cccurred and ars occurring within this District and all
of the defendants identified hersin rsside and/cr conduct business
in this district, or d&id so duriag the times relesvant to this

Complaint.

TEE PARTIES
4. Plaintiff Hudson Meadows is a New Jersey corporation

having a place of business at 525 Riverside Avenue, Lynchurst, New

Jersey 07071.

(:) Defendant Hackensack Meadowlands Deve opment Commission

(the "HMDC") is a body corporate and politic of the State cf New

Jersey having a place cf bpusiness at 2 DeXorts Park Plaza,
Lyndhurst, New Jersey 07071. The HMDC was formed in 196€9. The
jurisdicticn of the EMDC includes zoning, land use and develcrment
2 defined arez ia the Meadcwlands. All

igsue in this Complaint falls within that

‘Thomas Marturanc)and éobert Ceberi;)are

J

and were at all relevant times cfficers and/or empicyees of the
HMDC (Messrs. Scardino, Marturano and Ceberic are referred to

coll ively as the "HMDC Officials").

Defendant re State of New Jersey ULepartment of



. Transportation ("NGTCT") is an agency of the State of New Jersey
having a place of o2usiness at 1035 Parkway Avenue, C.N. 600,
Trenton, New Jersey 08625.

’(:> Cefendant Mcnsanto Company is a corpeoration having a
place of pusiness at 300 N. Lindberch BRoulevard, St. Louis,
Missouri €3141-7842

o Defendant American Aluminum Company is a corpcration

having a plzce cf rusiness at 230 ShefZield Strest, Mountzinside,
New Jersey 070%82.
9. Defendant Clarkson and Fori Company is a corgoration

having a place of business at 30 Induscrial Street West, Clifton,
New Jersey 07012.
10. Defendant Falke Engine Rebuilding Corgoraticn is a

corporaticn havinc z place of business at 24 Frederick Strest
- - - 4

Waldwick, New Jersey (7453.
place of business at 24 Frederick Street, Waldwick, New Jersey
074632.

12. Defendant Zavton Lucchi Tocl Company is a corperation
having a cvlace of rzusiness at 27 Skita Avenue, Cartersz, New
Jersey 07008.

13. Deferdant G&. Tcol Company is & corroration having a
place of business a: 83C Elston Street, Rahway, New Jersey 07065.

14 Defendant Red Devil, Inc. is & corpcration having a
place of business at 2400 Vauxhall Road, Urnion, New Jersey 07083.

15. Tefendant Texaco, Inc. is a corpcraticn having a place

{1. "Deferndant Falk= Corporaticn is a corporation having a =’



X

of business at 2400 West Chester Avenue, White Plains, New York,

10604.

16. Defendant Prentice-Hall Corporation System I is a
corporation having a place of business at 150 West State Street,
Trenton, New Jersey 08608.

-

sndant Dart Industcries, as itself or through its

I‘h

17. De
Action Plastic Company Division, is a corperation having a place
of business a: 50 Furlsr Straet, Totowa, New Jersey 07512.

13. Defzrndant Beacon Die Mcld, Inc. is a corpcration having

a2 olace of business at 57 Crooks Avenue, Cliftcn, New Jersey

19. Defandant Campton Tocl & Die Company is a corrporation
having a place of business at 40 Sudney Circle, Kenilwecrth, New
03

Jersey 07

20. Defandant Design and Molalng Services is a corporation

"~ having a place of business at 25 Howard Street, Piscataway, New

Jersey (08854.

21. Defsndant Digital Ccmputer Controls is & corporation
aving a place of dusiness at 12 Industrial Road, Fairfisld, New
Jersey 07006. |

22. Defsndan:t ZIinson-Freeman Detrcy Corpcraticn 1is a

corgoration having a giace of business at 20-19 Marle Avenue, Fair

23. Defsndant Foremost Manufacturing Company, Inc. is a
corporation having a place of business at 241 Ball Avenue, Union,

New Jersey 07083.
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4. Defendant Carmet Company, as itself or through
Division, is a corporation having a place of business at
Union Avenue, East Rutherford, New Jersey 07073.

Defendant International Telephone and T=2l_=zr=zzh
Corgoration /ITT Marlow is & corporation having a placs =z
business at 1330 Avenue of the Americas, New York, New York _IIl:.

26 . Defsndant Gerrit Bekker anc Sons, Inc. is a eorzcrzco:zr

naving a place of business at 228 Scoles Avenue, Clifzzz law

27. Defendant Arrow Plasti¢s Corporaticn is a corzcrzzic:o

having a place of business at 83 Ccmmerce Strsst GarZfisli Ii=w

Jersey 0702¢.

L R el

28. Defendant Rcpert More Wasts Oil Service is a corgcraTicn

having - o‘ace of ouSLnesa at 124 Biltmors Street, ITrIx

rhias oy . < =t

Ar; ngton, Vew uersey 07032.

a place of busiress at 713 Pinewocd Rcad, Union, New Jersey I7I::.
30. Defendant Diamcnd Eead Oil Refining Ccmpany, Inc. -3 2

corporaticn that on information and bel

‘_l.

ef 1s or was ZI:IlIg
pusiness within this District.

31. Defendant PSC Rescurces, Iac. is a ccrgperaticn tzzt oo
information and belizf is or was doing business within =
District.

32. Deferdant Phillips Screw Ccmpany, Inc. is & COrgCracicicn
that on information and belief is cr was doing business wi.zhiz

this District.



. 33. Defendant Ag-Met Oil service, Inc. is a corporation that
on information and belief is or was doing business within this
District.

34. Defendant NewTown Refining Corporation is a corporation
that on informecicn and belisf is or was doing business within
tais District.

15, Defandant Refinement International Company is a
corporaticn that con information and pelief is or was doing
tusiness within this Discrict.

36. De

th

eréant Crasscent Constructicn Company, Inc. is a
corporation that on information and belief is or was doing
business within this District.

37. Deferdant Ell Dorer Contracting Company is a corpcration

! that on lnfor'nc.tlon and beli:—.f is or was doing bus_ness within

b st 4 E T T L G SRR LN sk e .

this Dlstrlct
38. Defendant Robert Mahler is an individual that on
information and belief has a rssidence or place of business wi;hin

this District.
Z?E) Defendant Empire Scccer Clup ("Empire") is, on

-

information arnd belief, a ccrporation cr partnership that on

iaformation ancé telief has a ctiace of business at 1 Harmon Plaza

n

(@]
>

€z2caucus, New J=rsey 07C%4. Cn informaticn and kel

o

the pgxent entity of the MetroStars.

Defendant MetroStars is, on information and belief, a

corporation or partnership that on information and belief has a

tlace of business at 1 Earmon Plazz, Seczucus, New Jersey 07094



o

éfi) Defendant Town of Kearny is a municipal

ccrporation and

governmentcal subdivisicn organized and existing under the

Constituticn and laws of the State of New Jersey and having its

offices at 402 Kearny Avenue, Kearny, New Jersey
Y
42 Defendant Petzr McIntyre is the Maycr
Kearny, having a place oI business at 402 Xearny

New Jersey 07032.

07032.

the

~
~

Town cf

Avenue, Kearny,

43. Defendants Jcrn Does 1-100 ars &as ve:t unidentifisd

individuals, cocrporaticrs, partnerships, associzticns, truscs,

that generztad, disgosed of or tr=ated anv hazardcus sucstzance at

the Proverty (as defined below) and/or who arranced for the

transpor:z ("generator") and/or who transpcrz=< c¢r haulsd

("“rans*or:e*") a hazardous su.ost:ancc to the Prcrerty for

TS T AT T LTS T AR PN -l

trsatment a“d/or QlSpOSa_ or who otherw15e damace

'or its business interests.

a4. A1l defendants named above are "perscns" as cdefined in

Secticn 101 of CERCLA, as amended by SARA.

AMO  PRO
45. This litigaticrn concerns certain real grorerty locatzd
at 1401 Zarrison Avenue :a the Town of Kezrny, Eudscrn Ccunty, New

Jersey. The real property is more particulzrly descrized as Bleck:

285, Lots 3, 14 and 15 on the Tax Map cf the

Tcwnn o Kearwny,

Hudson County, New Jerseyv (the "Property"). Blcck 285, Lot 14 is

a part of what was formerly known as Block 285,

45. The Property is bordered on the south

oy I-280, on the



:

north by Harriscn Avenue, cn the east by the entrance ramp for I-
280 and cn the wes:t by prorerty that cn information and belief is
ocwned by Campbell ZFoundry Ccmpany.

47. PlaintifZ is the owner in f=2e simple of Block 285, Lot

48. Plaintiff has a leasehcld intersst in Block 285, Lets
14 and 1i5.

A. Block 288, Lot 3.

45. Block 283, Lct 3 was cwned zy the Town cof Kearny until

Novemker 27, 1950 ‘:zhe "Lot 3 Paxrcel':.

53. At that =ime, the Lect 3 Parczl was sold to the defendant

Diamoné Head 0il Refining Company, Inc. ("Diamond Head Oil")

\
-

51. In 1973 Zhe ot 3 Parcel was sold to Fhilips Resources,

inc.
52. In 1976 the Lcc 3 Parcel was sold to Ag -Met Oll
T T Services.

53. Subsequenzly, Ag—MeE Cil Services changed lts name to
NewTown Refining.

54. Plaintiff purchased the Let : Parcel in January of 1985.

55. On informz=iz-n and belieZ, up until 1278, when & Cease
and Desist Order was snrtersd, defendant Diamend Head Oil operated
-he Lot 3 Parcel as z site Zor the ccmmercial rsceipt, delivery,
treatment, processing and rssale of mazsrials which are "hazardous
substances" within the mearing of, as used hersin, and as defined
by CERCLA Section 101(i4), 42 U.S.C. §960(14).

56. The Lot : Zarce> is and was a "facility" within the



57. At all times r=levant

who,

or overated the Lot 3

~

substances were dispcsed of,

at the time of disvosal of

Parcel

meaning of CERCLA Secticn 101(9), 42 U.S.C. § 9601<=).

a3

herstzo, the defendants ars perscns

an7 hazardous substzances,

owned

Zacility at wniich hazardous

PR
-

trsatmentc

of hnazardous substances at the Lcz 3 Parcel facillizy at which
hazza>3dous substances wers disposed cI and/or transpcrza2d hazardous

subscances to the Lot 3 Zacility.

B. Block 285, Lot 14.

58. Plaintiff is the holder I a long-term devsicrment and
lezsenhold interest in Bleck 285, Lct 14 (decumentaticn sncws that
the lot number for this parcel has been changed or that the lot

teen referred tc as part

The Town

cf lot 2 cxr 227 '=Zhe "Lot

§0. The Lot 14 Parzel is adiacent to, and liss to the west,
of, the Lot 3 Parcel.

61. Plaintiff acguired its lszsehcid interest Iz the Lot 14
Parcel in 1979.

§2. 1In 1978, prior to the tize that the Plainziff acquired
its interest in the ict 24 Parcel, zhe =MDC apprcvel the disposal
by the DOT of hazardous materials cn that Parcel

-

J .

5

DOT to dispose on that Parcel hazarious materials

, amcng other thirngs, zllowing the

.
. o
-

luding oil-

contaminatad materials from the ccnstruction of Reutzz I-280.

64.

On information and ke

li=zZ, the DOT and =Z=C

fziled to

10



v — o T YA | LAY S g e

prcperly oversee the disposal and failed to ensurs compliance with
cenditions set forth for the dispesal.
65. On information and belief, some cf the oil-contaminated

macerials deposited on the Lot 14 Parcel, cr

other c¢f the

hazardous materizls con the Lot 14 Parcsl, cams from the Lot 3
Paxcel

66 The Lot 14 Parcel is and was z "fzcility" within the

§7. At all times rslisvant hersto, :tihe cdelzndants ars persons
whe, at the time of disgosal of ény hazzardicus substances
or operated the Lot 14 Parcel £facility at which hazardous
substances were disposed of, arranged Icr disgcsal cor trsatment
of hazardcus substances at the Lot 14 =arcel ZIzacility at which

haZa?cous subsbapces wers disposed of and/ /oxr “r::snorted n;zardous

- s o ST 4y v S T S e = - . —-—

substances to the Lot 14 facility.

c. Block 285, Let 15.

§8. Plaintiff claims a long-term develcrment and leasefold
intersst ir Block 295, Lot 15 (the "Lct 15 Zarcel") through a
lezse =ntered into with the Town of Kearzy, wnici at cne time was
the owner of that Parcel.

§3. The DOT claime an intevast inm ths Lot 13 Parcel throuch

a Deed. ©No such Desd was menticned tc ths 2laizmzifi at the time

1y

it acguired its lsasshcid interest in the ot 13 Pzrcel and the

-

existence of the Desd was not shown in the Flaintiff's titie work.

70. The Lot 15 Parcel is adjacent tc, ancd lies to the east,

of, the Lot 3 Parcel.

11

Caus

R



71. Plai

72. On information and belief, there are hazardous ma:te

ntiff

the Lot 15 Parcel

entered the lease with the Town of Kearny fcr

in 1979.

rizls

en the Lot 15 Parcel

73. On nic

materials cn the Lot

-~

[N

zné belief, some the hazardcus

1S Parc may have come from the Lot 2

Parcel

and the constructicn cf I-280 in the late 1370

74. The

meaning <f CERCLA S

75.
wno, at the time
or operated the
substances were

of

-‘""'-urm CEit

Lot

At all times rs=lewvzant heretc,

disccsed

hazardous substarc=s

A T T

3 "Facility" witihin T2

(9).

the cdefendants ars cerscns

cf disposal cf any hazardous substances, owned

Lot 15 Parcel facility at which hazardcus

of, STC

-

arranged for disposal or trszatmen

1

at

-

the Lot 1% Parcel

facili &gt whica

3%

B ol e TN S

hazardous sunstcnces were a;*noccd of ar c/or transported hazardous

" substances to the Lect 15 fac

76. CERCLA

Protection

r=lease or threst

£ lity such as

costs from other
€£Q07.
77. CERCLA

"removal actions”

defined in Section 101(23)

"remedizl

Agency

actions"

ill

ty.

authorized ztae Stata2s Envircnmentzl

to exgend moniss to akate

-
e

-
=
-

relsase of hazzxdcus ubstances ZIrcm

-
2

ite anéd to recover these

n

the Diamené ==2ad 0il e

Ta rurszant toc Secticn 107, 42 U.s.C. §

t=e EPA cn

kc

ol
.
L}

to expenrnd mcnies
short-term or temporary measures &s

of CERCLA, 42 U.S.C. § 9601(23)) and

(cenerally long-term permanent measures

acs

12



defined in Section 101(24) of CERCLA, 42 U.S.C. § 9601(24))

The

costs of both remcval actions and remedial actions are referred

to as "resgonse costs" as defined in Section 101(2

42 U.S.C. § 9601(25).

78. CIRCLA estzblishes several classes of pa

)

of CERCLA,

o
rties

who ares

or may be liable fcr any response costs at a facility from which

ther= is or has besn a release or thr=at of release ci hazardous

substances including the currant cwner cof the

aci

-
l‘..'.'/,

he

currsnt opverator cZ the facility, any rerson who at the time of

disposal of any nazardous substances cwned or operatsd the

facility at which hazardous substancss were

person who arranced for disposal cr treatment of

disgosed cf,

any

hazardous

substances at a facility at which hazardous substances weres

disposed of and anvy person who transpcrted subst

e 7 ot . -

h

facility, ZInter alia. Section 107{(a) o

9607 (a) .

CERCLA,

‘45

ances to such a

U.s.C.

§

79. Such persons are referred tc as Potentially Respecnsible

Parcies (herein =raferred to ‘'individually as

oliectively as "PFRPs").

80. Any PRP who may be liable under Section

n PRP "

and

107 of CERCLA

fcr responsz costs may recover its ccsts Zfor the performance ci

-

: =
zzicn acticns from cthex

-

remcval andé remed

Sections 107 and 1.3 of CERCLA, 42 U.S.C. §§ 607,

81. The National Contingency Pian (the

33 U.S.C. § 1321(c) and Section 105 cf CERCLA, 42 U.S.C.

" NCP 1 )

pursuant to

§ 9605,

established procedures for evaluating, ranking and placing

13



inactive =zzardous substance facilities on the National Priority
List (tz= "NPL"). The NCP also establisnhed requirements for
removal z=¢ r=medial actions.

82. =2 alleged that the Defendants in tais acticn, among
others, z=zrs FRP's.

83. =>_zintiff was an innocent purchaser that did nct
generats, Iransport or dispcse of any hazardcus wastss on the

or allcwing, authcrizing cr

rh

Property z=< was nct responsible

placing z=v zazardous materials on the Property ané, wizhout anv

admissizz <f liability thersfor, has expended money Zor th

paratizn =f a remedial investigaticn and Zsasibility studies,

o]
A
0

to perizrm vemoval and remedial actions and for adcéitional
respcnse zcs:s as defined in 42 U.S.C. §§963 7z, 3 and 4.

g84. =lzintiff will continue to incur costs to compiate th

remedia_ ;:Vestigatioﬁ and feasibility- study ancé to continue
“removal z=d remedial actions and for additicnal“&bStS'cf rasponse
as definzi zerein.

8S. Tre costs described in the precedinz taragrapn were, ars

ané will z& incurrsd by the Plaintiff as necessary costs ci

8. <T~= Deferdants are each PRPs &as generatcrs and/cr
transpcrzzrs and/or haulers to the Property cI varicus chemicsa
subsctancss, :acluding hazardous substances, =s defined in CERCLA,
42 U.S.C. §§ 1901, et seqg., as amended by Fub. L. 99-49¢ {SARA) .

COUNT ONE

CERCLA 107 CONTRIBUTION
BY GENERATORS AND TRANSPORTERS

14



1. Plaintiff respeats and realleges each and every
allegaticn in the forsgoing Faracraphs as if set forth at length
herein.

2. Pursuant to Sectizn 1T7(a) (3) and (4 of CERCLA, 42

U.S.C. §§ 9607(a) (2,4}, any terscrn who cwns and =

8

ranges for the
transport ("generator"”! or whic CXansports or hauis ("transporter")
a hazardous substance to a Zzcilizv at which hazzrdous substances
werz disposed of, ars liabls fcr necessary costs of response to
a rzlease or thrsat ci relszss ci zazardous substances at or from
a facility, which <costs 3r=2 Izcurrsdéd by any other person
consistent with the NC>2.

3. Defendants, as gensrators and transportsrs of hazardous
waste to the Property at times when hazardous wastss were disposed

of there, are each strictly _iaklis jointly, severzlly and in the

alternative, to the Plaintifis for all necessary costs of response

laintif? cecrnsistent with the

g

incurred and to be incurrsd zy saizi-
NCP and/or as a resul: of anv action filad zgainst it.
WHEREFORE, Plaintiff Eucdson Meacdows demands judgment against

Defendants jointly, severallwv anc;or in the altsrnative:

(A) Declaring DeiZsndants to be strictly liable to
Plaintiff for all resronse ccsts, together with interest thereon,
regardinc the Prorertv, pas:t, present axnd futurs;

(8) Ordering tha:z Defendants, jcintly, severally and
in the alternative, to immediately reimpurse Plaintiff for
response costs thus far incurred by Plaintifi, ccrnsistent with the

NCP, together with lawful intsres: therson, where applicable;

15



(C) Ordering that Defendants, jointly, severally and
in the alternative are liable to pay Plaintifi immediately upon
Plaintiff's request, all futurs rasponse ccsts, consistent with
the NCP together with lawful interest therscn, where applicable;

(D) Ordering Defendants to each pay Plaintiff its costs

~

-

of suit, including r=asonable attcrneys Izes and disbursements;
andé
(Z£) For such other and further rzlizI as this Cour:t may
deem just, eguitable and apprcprizate.
COUNT TWO

CERCLA CONTRIBUTION
BY GENERATORS AND TRANSPORTERS

1. Piaintiff repeats and <resallsges each and every
allegation in the forsgoing paragraphs and Cournt as If set forta

PO, | o) haccas m
e =2 ST g Eoo gy &4 —p —p 2o

3

2. Pursuant to Section 113(f)(1) of CERCLA, 42 U.S.C.
§ 9613(f) (1), any person may sesk contriputicn from any other
verson who is liable under Section 107(a) < CEZRCLA, 42 U.8.C.
§ 9607(a) .

3. Plaintiff has a right of contrizuticn against each and
svery generator and transportar to raccver costs of response

related to the Property, incurred and to re incurred by ezach

WHEREFORE, Plaintiff Hudson Meadows cdemands judcment against
Defendants joinﬁly, severally and/or in the alternative:

(A) Declaring Defendants to be liable to Plaintiff

pursuant to Section 113 (f) (1) of CERCLA, 42 T.sS.C. § 9613 (f) (1),

16



for contribution to the necessary costs cf ressponse incurred and
to be incurred by Plaintiff regarding the Property, tcgether with
lawful interest thereon;

(B) Ordering that Defendants, jointly, se&erally and
in the ziternative, to immediately pay to PlzintifZ their shars
of contribution for rssponse costs thus far incurred zv PlaintifZ,
together with lawful interest therson;

-

(C! Ordering Defancdants to pay Plaintifi its ccsts =2

-~ -

[&])

suit, including reasonakle attormnevs' fees and disbursements; am
(D) For such other ané further relief as tzis Ccurt mav
deem Zust, eguitable and appropriate.
COUNT THREE
CONTRIBUTION AND INDEMNITY

I, Plaintiff repeats anc realleges each and ever

1]
¢

allegaticn in tne foreﬂo ng paragraphs and Counts as if set for::x
"at length herein. Cro T TTTTITm T e

2. Each and every Defendant is strict iy liar’e, jointly,

i

(el

severzl>v an

» the alternative, to Plaintiff for any and ail
costs incurrsd and to be incurrsd by Plaintiff rszlzted to tis
Propertv, inciuding but not limitsd to remedizl, remcval and other

respcnse ceosts and ars, thus, liable ov

1}

r ¢ saii partiss fcor
indemnit and/or contributicn under federzl and apriicabls stats
law fcr all costs incurred and te be incurrad py Plainziff relats<
to the Property.

WHEREFORE, Plaintiff Hudson Mezdows demends jucdcment againsc

Deferdants jecintly, severally and/or in the alternative:

17



(A) Declaring Defzsndants to indemnify Plaintiff and/ox
contribute to Plaintiff for all removal, remedial and other
respense costs which Plaintiffs have incurred and will continue
to incur related to the Property, tegether with lawful intsrest
therscn;

(3) Ordering Defendants, jointly, severally and in the
alternative, to pay to Plaintiff all removal, remedial and cther
respcnse costs alrsady incurred or, alternatively, ccntributs to
such costs incurred by Plaiatiffs in an amount to be determined
by this Couxrt, together, tocether wizh lawful interest therscn;

{(C) Declaring Defendants strictly 1liable, jointly,

severaily and in the alternative to pay Plaintiff for ail Iuture

-

remcvzl, rsmedial and other response costs which may be incurred

by P;alntiff in full or, alternatively, in accordance with

-y ~ e — s aaF o s LR S T wr FTR  EE Ve

contr;nutlon to be de rmﬂned by this Ceurt, togethe* with the

Tawful Ordering Defsndants to pay Plaintiff -its costs of suit,
including r=asonable zttorneys' fees and disbursements; and
(D) For such other and further relief as this Court may
deem just, equitabls and appropriats.
COUNT FOUR
NEGLIGENCE
1. Zlaintifs rapests and <realleges each and svery
allegation in the fcrsgoing paragraphs and Ccunts as if set Zorth
at length herein.
2. Defendants owed Plaintiff a duty of care to handle,

transpvort and/or ship any and all hazardous substances generate

(o1
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. by them to the Property in suitable and acceptable condition for

treatment, storace and/cr disposal so as to presvent any harm or

injury to public health anc welfare and to the environment.

3. Defendants neglizently caused or permitted hazardous
substances to be raleased v their negligent handiing cf same so

as to a.lcw the rsiszase or threat of release of hazardous
substances as the Prcrercy. Defendants khew or should have known
that the manner in which they conduc:te these activities in
relaticn to the Prorer:iv cculd forseeadbly cause the release of
hazardous substances.

4. As a dirsct and proximate result of Defendants'
negligence, Plaintiff has suifered and will continue to suffer
damages, includinc but not limited to, the expenditure of removal,

_‘ remedizl and other responses costs at ar.d from the Property.

WHEREFORE, Plaintiff Eudson Meadows aemands judgment agalnst | -

Defendants jointly, severazlly and/or in the alternative:

(A) Declaring Defendants to re liable tc Plaintiff for

(8) Ordering Defszndants, jcintly, severally and in the

for all removal,

h

alternative, to immediatelv reimburse Flaintif

(@A

=

r

remedial and other restonss costs relad to the Troperty alresdy

incurrsd or to be incurred, zccether witz lawful interest therson;

I

(C) Declaring tzat Defendants shall pay to Plaintiff

(l

immediatsly upon PlaiantifZ's request, zll removal, remedial and
other response ccsts and damages related to the Property which

may, in the futurs, be incurred and/or suffered by Plaintiff as

19



the result of Defendanté' negligence, including and together with
lawful interest thereon;

(D) Ordering Defendants to pay each Plaintiff its costs
of suit, including reasonable attorney's fees and disbursements;
and

(E) For such other and further rslief as tzis Court may
deem just, eguitable and appropriac=s.

COUNT FIVE
JOINT TORTFEASORS ACT
1. Plaintiff respeats and realleges each and every
allegation in the foregoing paragrarns and Counts as if set forth
at length herein.

2. The New Jersey Joint Tortisasors Act, N.J.S.A. 2A:53A-1

et seqg., (the NJJTA") provides for the right of contrisution among

joint tortfeasors.

3t NOtwithstanding the fact that Plaintiff-d&isclaims and

denies anv liability for any anc all damages reiated to the

Property, Plaintiff is entitls

M

to and hers:z requests

contribution from Defendants pursuan=t to the NJJTA, o the extent

\

that anv judgment, damages, COsSts OY payments ars recoverad
against cr incurrad by them.
WEEREFORE, Plaintiff Hudson Meadows demands judgment

against Defendants jointly, severa..y and/or in the zlternative:

(A) Declaring Defendant

n

liable to Plairziff pursuant
to the terms and strictures of the New Jersey Joirnt Tortfeasors

Act, for any judgment, damages, costs Or payments assasses against

20



‘ the Plaintiff hersin which damages, costs or payments are related
to any of Defendants' activities relating tc the Property,
together with lawful interest thereon;

(3) Orderinc Defendants to pay Plaintiff its costs of

suit, including rsasonable attorney's Ises and disbursements; and
‘C) For such other and further relief as this Court may

deem just, equitable and appropriate.
COUNT SIX

NEW JERSEY SPILL COMPENSATION AND CONTROL ACT

1. Zlaintiff rspeats and rezlleges each and every
allegaticn in the foregoing paragraphs and Counts as iZ set forth

at lencgth herein.

2. The New Jersey Spill Ccmpensaticn and Ccntrol Act

; N.J.S.A. 3a: 10 2;.11 et seg. (the "Spill Act"), prchibits the

o . e e e g ST s b e e s -

T T Gt e . e i e L S T - B LA s AT

unauthorized dlscqarce of petroleum products and other hazardous
T T Subsctances within the State of New Jersey.

3. "Zazardous substances" are defined under the Spill Act,
N.J.S.R. 52:10-22.11b(Xx; to include petrcleum procducts zs well as
the list of hazarious substances adoptsd by the EFPA gursuant to
Section 21- of the Federal Water Pellution Control Rct of 1972,

Pub. L. $2-300, as amended by the Clean Watar Act of 1277, Pub.

[A]

L. 85-2.7, 33 U.S.C. §§ 1251, et seg. a&né the list ci hazardous
substances adopted by the EPA pursuant to Section 10X oZ CERCLA,
Pub. L. ©£-510, .42 U.S.C. 8§ 9601, et seg.

4. Pursuant to N.J.S.A. 58:10-23.1lg, any person who has

discharced a hazardous substances, or is in any way responsible

21



for any hazardous substance, shall be strictly liable, jointly or
severally, without regard for fault, for all clean;up and removal
costs no matter by whom incurred.

5. cn January 10, 1992, the Spill Ac: was amended to

provide a cause of action to any private party who remediates and

1]

removes a discharge of a hazardous substances zgainst all other
discharges and persons in any way responsible Ior such discharge,
N.J.S.A. 58:10-23.11£(a) (2).

6. Defandants as generators and transpertsrs of hazardous

substances to the Property are persons "in any way rasponsible"

L

for said hazardous substances which have besn discharged within
the State of New Jersey.
7. Defandants are "perscns" as deFlnea urncder the Spill Act,

N.J.S.A. 58:410-23.11.

8. As a result of said discharges of hazardcus substances

aft "tRe " Property, Defendants are strictly liazle to Plaintiff,”

" jointly, severally and/or in the alternative Icr the cleanup and
Y 1S

removal of all discharce of hazardous substarncss zt and from the
Prcperty |
WHEREFORE, Plaintiff Hudson Meadows demands judgment
against Defendants jointly, severally and/or i the alternative:
(a) Declaring that Plaintif: is entitle to
contribution and indemnificaticn from Defencants for costs and
damages as a direct and proximate result of Ceferndants' release
and discharge of hazardous substances at the subject property,

tocether with lawful interest thereon;

22



for all in

by Plaintiff

notify the arcrcer

(8) Declaring tzzt Defsndants are liabls s Plaintiff

1juries and damaces related to the Properts zns suffersd

as a proximaz=s result of Defendants’ Zailure to

iate gcvzrnment agency of saii rzlieases and

discharges r=cuirsd by law o be reported, together with lawiul
intesrast tlherscn;

.C) Crdering DeIzndants to Pay Plaintifis =_. costs and
damages rslzc=d to the Prorsrty wnich Plaintiff has zxr will sulisr

as the resu_- cf Defzandanzs'

relzzse and discharcs

2 hazarious

substances, tcgether witn Lzwful interest therecn;

‘D) Crdering Tsizndants to pay Plaintifi'= costs Zor
this acticn including reascnable attorneys' fees and
disbursements;

‘z) Punitive cdameages; and

- (?) Fcr such otisxr anéwfurther relief as tzis Court may

- “"deem’just,

BAD

develcpmen:
3.
Property

4.

sequitable and zzcrepriate.
COUNT SEVEN
FAITE CONDUCT EY THE HMDC AND THE HMDC OFFZCIALS

realleges

ezc~ znd

agraphs and Counts &s 1I set forth

nerein
I~ 19848, the =:z_zintiff submittsd tz zs HMEC a
nz plan fcr the Zroverty.

The plan contemclated a mixed use devel:cT=ant on the

consisting of ofIize space a hotel and rszzll

space.

Tn 1993,

the

L—\Hf— - ht

Plziztiff submitted to the a complate

23



application that met all HMDC criteria for firzal preliminary

apprcval.
5. Between 1986 and 1993, the HMDC helzl meestings and had
communications with the Plaintiff concerning the proposed

development, and rsguestsd that the Plaintifi ctroviie to the HMDC

studies and rapor:ts cealing with, among other thingcs, engineering,
transportaticn and site characteristics. Plainzifi's information

-

showed that the Prcrerty was a cdevelopacle sizz.

5. Uc until that time, the HMDC did ot sest forth any
raquirement Zcr & clean-up of the Property as a condition
precedent to considering the Plaintiff's request Icor approval of
the develcrment plan. Since, as detailed azcve, the HMDC had
allowed the distosal of at least the oil contaminaztzd soil on the
Lot 14 Parce%"_ﬁg had failed to proper y ov§:;§3_3;e awsnosal of

that oil contaminatzd soil or to ensure complisnce with conditions

‘set forth f£or the disvosal, the HMDC was wsll aware of the

condition of the Property during all of the zime that it held

meetings and communicated with the. PlainziiIi cconcerning the

7. In preparing and prasenting its precrcsals, the Plaintiff
nad anticipaced that any clean-up that might ¢ razuilred would be
verformed as part of building an aprroved deve_cpmenz. This would
provide the benefit of any needed clean up witzin tZe context of
an eccnomiczlly feasible develooment plan.

8. Piaintiff invested significant amcunts of money and

managament time inic crsating the develcpmen: plzn meeting with

24



and making presentations to the HMDC and respcnding to the EMDC's

requests for additional information and studies.

9. HMDC then informed the Plaintiff that no further action

woulé re taken concerning consideration for approval cf the
Plairciff's develcpment plan until after che Plaintiif had

> -

complztzd a clsan-up of the Property. The EMDC also brz:ight up
igsues as tc title to the Lot 15 Parcel. Titls issues wcu_3d not,
howevsr, have blocksd the Plaintiff's effcorts. II thecs= Issues
couls nct have been resclved tarcuch adjudicatizcn or negcilaticn,
=he Blaintif? would have modified its developmernt plan tc use only
the Lect 2 and Lot 14 Parcels.

<0. Given the costs involved in a clean-up, the imgcsition

of such

[\

racuirement as a condition prscedent had 2 mers serious

effecz. Thrcugh the new condit*cn, the dMDC was seeking to put

the D’a;ntiff in the pecsition of having to make the :;:ancial
)

~commizment £or a clean ur without knowing whether or nect Iz would

ve allcwed to enjoy the economic benefits of the develcrman

1. The HMDC and the HMDC Officials wers awars that the
condizisn gprecedent weuld impair the Plaintiff's aplility to
develicr and enjoy the economic benefits of the Property.
2Z. Or informaticn and keliesf, the HMDC zas not Imzcsed on
cther dsvalcpers the same rastriction and cendizion
nave tesa impcsed on the Plaintiif.

13. Subsequently, the Plaintiff was given reason tc Zelieve
that the HMDC Officials acting as themselves and through tzs HMDC,

had :impcseé different and mors stringent cenditions on the

25



Plaintiff.

14. These acts were taken by the HMDC and the HMDC Officials
in bad faith and as a way of improperly preventing the Plaintiff
from develoring the Property and frcm enjoying the economic
benefits of the Propertv.

15. The acts of the EMDC and the HMDC Officials wers a part
of a larger scheme tc grevent the Plaintiff from develcsping any
of its provertiss witkin the Meadowlands area.

16. The successitl develcoment of the Property wculd have
enhanced the 2laiacifi's credibility and given it experisnce and

a track recori of

n

uccess in developing projects in the

Meadowlands that would benefit the Plaintiff in deveicping its
other Meadowlands prcrerties.

17. The HMDC andé the EMDC Cfficials acted and are continuing

A p— SEE

ey i —————— et

to act 1nt=n--ona¢ly ané in bad faith in an effort to damace the

"Plaintiff andé its busirness.

18. The conduct c<f the HMDC and the HMDC Officials has
damaged and is ccntinuing to damage the Plaintiff.
19. The PlaintiiZ is entitled to money damages and for

injunctive relief to pravent the HMDC and the HMDC Officials from

H
o3
11}
Qo
th
3L
' I
ol
v
(9]
(o}
o]
[e)
£
0
ct

centinuing thei:
WHEREFORE, >l zintiff Hudson Mezadows demands judgment
against the EMDC and its ofiicers and the EMDC Officials for the
following relief:
(A} A mandatory injunction directing the HMDC to

favorably rule on the Plaintiff's development aprlication;
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(B) An Order barring any cf the =MZC Officials from
participating in, commenting on cor iz any way inzzxfering with the
apprcval of Plaintiff's development applicaticn znd from otherwise
hindering the Plaintiff concerning the aprlilicaticn or subsequent
develcoment of the Property;

(C) Compensatory damages;

(D) Punitive damages; anc

(E) TFor such cther and further rslizI zs this Court may
deem just, eguitable and appropriats.

COUNT EIGET
ESTOPPEL
1. Plaintiff <repeats and <xeallasges =2ach and every
allegaticrn in the foregcing paracracas ané Ccunts as if set forth

at length herein.

P -——— N

2. In 1586, the Plaintifs submi=z=d =o the HMDC a

Tt dévelcpment plan for the'Property.'“Tﬁé‘ilaﬁ"écztemplated a mixed

use development on the Propertv ccansisting cI cffice space, a

hotel anc retail space.

-

3, Between 1986 and 193, ths =MDC zz2li me=stings and had

commurnications with the ©Plaizntiff concerzizng the proposed

B3

develcrment, and requestad that the FlzintiiIf grovide to the HMDC

studiss and repcrts dealing with, ameng cotier Iilings, engineering,
transctortation and site characteristics. Plaiznziii's information
showed that the Property was & cevelcpable size

4. In reasonable reliance on <the statements and

represencations of the HMDC, Plaintifz investad significant
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amcunts of money and management time into the development plan,
‘ obrzining the additional information reguested by the HMDC and

cormissioning the additional studies requestsd by the HMDC.
) _

5. In 1963, the Plaintiff submittec tc the HMDC a complets
apc_ication that met all HMDC criteria Zor final preliminary

T al.
5. Up until that time, the EMDC <il nct set forth any

tvement for a clean-up of the Prcgerty as a conditicn

- b

przcedent to considering the Plaintifi's razguesc for apoproval c:i
the development »lan. Since, as details< afove, the HEMDC had
alizwed the dispcsal of at least the cil ccntaminated soil on the

Lct 14 Parcel, the HMDC was well awars cZ the condition of the

Przrerty during all of the time that It held meetings and
‘; com ‘unlcated wizh the Plair tlf- concerning tie cevelocmen.t
7. In preparing and prechtlng its grcresels, the Plalntl::

- —=-hzd-znticipated that any clean-up that might 2e “raquirsd would ke
pericrmed as part of building an approved develcrment. This woulld
r=-7ide the bene®it of any needed clean up within the context cZ

ar zconomically Zs2asible cevelopment plan.

8. On infcrmz-ion and belief, the ®MCC has not imposed cn
otn=r developers the same rastricticn and conditicn precedent that

12’2 been imposed on the Plaintiff.
S. The EMCC's change in pesiticn t: impcse the differsnc
and more stringent condition on the Tlzintiff damaged the

Pizintiff and pravented the Plaintiff from develcring the Property

ané from enjoying the economic benefits of the Property.
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10. The HMDC's acts were a part of a larger scheme by the

EMDC =z the HMDC Officials to prevent the ?2Plaintiff from
develcring any of its properties within the Meadcwlands area.

WHEREFORE, Plaintiff Fudson Meadows demands judgment
acainst zhe HMDC and its officers and the HMDC CfZicials for the
followinz relief:

(A) Barrinc the HMDC from imposing a cizan up as a
cenditizn orecedent to consideriﬁg Plaintiff's cevelzcrment plans;

(B) A mandatory injunction dirscting the HMDC to
favorazl rule on the Plaintiff's development apriication;

(C) An Order barring any of the EMDC 0Officials from
particizzcing in, commenting on or in any way intseriering with the
acoroval of Plaintiff's development applicaticn ané frem otherwise

hinderizz the Plaintiff concerning the application cr subsequent

develcrmant of the Property;

T T T (D) Compensatory damages;
(E} Punitive damages; and
{F) For such cthexr and further_relief zs this Court may
deem Zu:sz, egquitable and appropriate.

COUNT NINE

BAD FAITH CONDUCT BY THE HMDC (KEEGAN PROPERTY)

TEE KEE ROPER

i. Plaintiff repeats and realleges ezch and every
allegazzcn in the foregoing paragraphs and Counts as if set forth
at lenczz herein.

2. In addition to the Diamond Head Property, the Plaintiff
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owns or has long term leasehold interests and development rights

in or an easement on certain re

3l

property lccated on Bercen

Avenue in the Town of Kearny, Hudson County, New Jersey sometimes

-~
=<

referred to as the "Kesgan Land
The Kssgan Property totals

-
<
-

a portion of which is kaown as the

4. The Kesgan Prorerty is cr

aporoximatsl

The Keegan Prcpertv includes

-

ol i)

{(the

450 acres.
'earny Marsh.

cerad on tze south by Ha

R

e —

Ke=sgan Property").

uplands and wetlands ar=zzs,

on

Avenue ané Ccnrail rail line, on tze north ky Econton rail line
and the Belleville Turapike, crr the east by the New Jerss
Turnpike (Western Spur} and on the west by Lackawanna rail lizs.

5. Prior to the time that the Plaintiff acguired zny
intersst in the Xeegan Property, czart of that Property had kezn
used as a munLCLpa landfill.

_mes. At oné“pOLnt,“ﬁhe HMDC, in consicering a request to
operata 13ndfill operaticns on addizional parcels, determined fiat
porticns of the Xeegan Proper:ty were ‘"virgin lzand", <czat
landfilling was not a desirable Zand use, that landfilling was
opposed by the people and officials of the Tewn ¢ Kearny and tiat
reopening or expanding landfill orerations would postpcne,
complicate and likely preclude zze use o0f thatl parcsl for ::e
large scals develorment f£or which the carcel was zoned.

7. Since accuiring an intersst iIn the Keegan Property, ziae
Plaintiff has squght to develop that Property.

8. In 1979, the Plaintiff rroposed a development plan Zor
the Keegan Property that involved wareshouse space and a ligat
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industzr

[}

- o

Property that included a major league baseball

izl park fcr high technology companies.

In 1985, Plaintiff propcsed a master plan

millicr squars feet of commercial cfiice space,

retzil space and 700,000 square feet tc ke use

=~ trade zone.

In 1986, Plaintiff and Western Devaliopment

("Mills") entarsd into negotiations for a joint venturs

a r=cicnal shopping <center on the Xeegan Zrcper:

negotizcions terminatsd before any project was arcrov

-

In 1587, Plaintiff revised the Master Plzn tc e

the baseball stadium and to increase the retail ccmponent

projec:

-

to 1.5 million square feet in kesepin

reglora- shepping center concept.

[oB
h
O
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m

0
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liminace

12. Plaintiff expended money and manacement time and
procesdsd with its plans on the reasonable belisl that The BMDC
was acting in good faith to review the Plaintifi's dev

sttempt to

At that time, the Plaintifi was not awars thatc

proper:zv rights for its own use and benefit and

renefiz

4
Le

of other c¢rivate partiss cr trac

The HMDC and the HEMDC Officers rsiused,

improperly take control of the P

justification, to comply with Plaintiff's reasonadle rsguest for

a tlme v determination as to whether or not the prorosed regior ~al

31
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shopping center fit within the HEMDC's zcning designation and
specizal 'use.

15. HMDC unreasonably attempted to Zcrce the Plaintiff to

perfcrm an environmental impact statement ("EIS") for the
Property. The EIS would have cost the Zlaintiff $300,000 -

500,000 and rzlated to the effect of deve_coment, but would not

be of any renefit tc the Plainciff unless thers was an allowable

1§, The EIS weculd, hcwever, have vzli.e tc the EMDC in its
plan o take control of the Plaintiff's grcperty rights for its
own use and benefit and for the use and kenefit of other private
partiss.

17. The EMDC in effect was putting the Plaintiff in the

positicn of financing studies that would zenefit the EMDC in its

.- P e ———.s B

plans to taks the Property from the Plaiztiff, but which would

have no value to the Plaintiff unless thev wers performed in the

contex: of a develodpment that was an a’lowed use within the

H

egicnal_develcpment plan, which the HMCCT had no intention of
approving. Rather, the HMDC's actions werz a part of the scheme
to ccrndemn the Kesgan Property and recpen the site as a matarials
handiing center.

. Subsegquentlv, the Plaintiff was ziven reason to kelieve

that the EMDC, and the HMDC Officers, had zcted in bad faith and

as a way of improperly using its zoning azd other authority to

prevent the Plaintiff from developing anc

h

ajoying the economic

benefits of the Keegan Property and as a mezans of taking from the
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Plaintiff contrcl of that Property.

A. Bad Faith by the HMDC in Interfering with the
Plaintiff’s Contractual Rights and Attempting to
Improperly Condemn the Plaintiff's Property and Gain
Control of Plaintiff's Wetlands Areas for the Benefit
of Other Private Parties.

19. The areas under the jurisdiction of the EMIZC contain

large tracts of wetlands.

Ih
I

20. The Plaincifif's Precrerty 1s particularly wvalzzzle in
that it includes develcrable urlands as well as wetlands —zat can
be enhancesd and used as "miticaticn" for wetlands tha:t zrz Iilled

in other parts cf the Meadowlznés.

21. Development in wetlands areas reguirss, zamcng other

things, ccmpliance with the Federzl Clean Water Act (Szacticn 404).
22. In or arcund 1987, Fandm improperly fillec iz ws:lands

areas at the Teterbcorc Airxpor:t.

23. 3Because of that improper filling in o

wet.ands areas,

h

P T

PanAm needed a large wetlands arsa to provide mitidaTizcn.
24. The HMDC knew that the Xearny Marsh, which is z large

wetlands area, was lezsed to the Plaintiff.

25. The HMDC improperly attampted to brcker a Zeal zetween
PanAm and Hartz Corpcration Zcr wetlands mitigaticrn using the
attampt, Ihe Flzintiff

26. When Flaintiff iearmed of thi

in

informed the parties that negotiations involving the IMPC and
other private parties concerning the Plaintiff's prcgperty could
not take place absent the invelvement of the PlaintiZZ.

27. DanAm then began negotiating with the PlainziiI.
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28. When those negotiations broke down, the Plaintiff became
aware that the HMDC was attempting to induce a breach of the
Plaintiff's leasehold and development rights and to gain control
of the Plaintiff's prcperty cr to imprcorerly gain control of the
Plaintiff's property through condemnacticn of the property throuch
the guise cf a materials handling ccmpiex.

29. During this time, the HMDC develcped and proposed a
Spezizl Axrsa Management Plan ("SAMP") that favorzd future

-

sicnificant development in the majcr growth ar=as of Secaucus,

Carlstadt and Moonachie and ragquirsd the filling of approximately

()]

900 acres of wetlands.

s}

0. In 1987, the HMDC entersd into a memcrandum of
underscancding with the Army Corps c¢f Zngineers and the Unitsd

Statses E“v1ronmental Protectﬂop Agency tc facilitate

lmplementa ion of the SAMP.

i1, In 1991, the HMDC advised the Plaiatiff that it (the
HMDC) propcsed to reopen the Xeegan 1andfill in order to'generate
hundreds of millions of dollars in inccme over a pericd of years
for e purpose of generating funds fcr tze EMDC to close th

Keegar lancZill and the MSLA 1-D lancdfill lcczted i the District
in Xszrny. In additiocn to generating hundreds cI millions of
dcilizrs in funds, the envircnmental impac:t crsdicts gzined from

-

these lancfill closures would partizllyv ccmpensate fcr wetlands
destructicn proposed under the SAMF £for the environmental
improvsament plan. The HMDC was aware of the amounts of money that

could be generated, but withheld that infcrmation from the
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Plaintiff.
32. However, at the same time, the EMDC was publicly stating

a position that the wetlands would not be needed Zor or vsed as

a part of the proposed project invelving r eopening of the Xeesagan
Landfill.
3. Plaintiff objected to condemnation of itz wetlands when

in fact the HMDC had alrsady confirmed that those wetlands would
not be used or needed as part of the landfill.

34. As later became evident, the EMDC's ac=iza towards the
Plaintiff were part of a larger scheme tc impro cer_/ take contrsl

of the Plaintiff's Prcperty, deprive Plaintiff of zhe benefit of

its Property, all for the benefit of the EMDC and csxtain grivate

35. While SAMP was in its planning stage z2nd befsre it

Y e e o —

became public, HMDC passed a resolution tchaz cailsd for

TTcondenation "of " the Plaintiff's Progerty, - ‘botkn uplrarnds—and

wetlands purportedly for a materials handling com mriex involving
the reopening of the Keegan Landfill for a macsrials haadling
complax.

36. Unbeknownst to Plaintiff at.the time, zs part 2f the

%)

tigation bank the zurpose of which was to pravide wsa-lands

-

-
]

m
offsets in certain arsas so as to allcw for the Zilling in of
wetlands in other arsas as part of cther priva-s deve’_opment
plans.

-

37. On information and belief, during the relevan: time
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period, the HMDC changed the zoning requirements of a tract owned
cr controlled by Terminal Corporation ("Terminal" cr "Empirs") to

commcdate a proposed plan involving a large scale develcpment
cnzt included millions of squars feet cof devslcrment including
sacpping mall space, commercial space and a hctel. The Terminal
tvact is composed of approximately 40 acres of urlands and 206

zc~es cf wetlands. As propossd, the Terminal develcrment rszuired

= large-scale filling in of the wetlands areas. Az least three
cther larce-scale develooments consisting of miZ_Zlcns of sguare

Z22- of commercial, restzail and warehouse spacs along with

racusands of rssidential units were proposed by EMCC

"
()
H
(0]
th
(b
]
A]
®
[e]

ali-arnatives" in the SAMP. All of these projacts wculd rasguire
surstantial filling of wetlands. In addition, the transpcrzation

improvements PE”eSSarY for these developments wcou.

. -
(oD
n
I

n
0]
LA
(é
’

i_l.
(2]
{4

the significant fllllnc of wetlands.

T8 T At that time, it was unlikely that ARy €I The projects
cculd have received the recessary permits from the Rrmy corps of
Encineers for development of the wetlands areas wizthcut the SAMP.

3¢, The HMDC ané cther private developers wculd benelit if

th

r~s HMDC was able to improcerly condemn PlzintiZi's wetlznds,

vmder the cuise of rsopening the Keegan Lanc--_-, zn& chen ZSeposit

-

t=sse wezlands intc the mitigation bank.

4C. In crder to attempt to garner suppcrt foxr the prcrosal,
r=e HMDC attempted to spread false information tnat they (the
PMDC) had-not received proposals for development cf the Prcperty

a=& that Kearry would be solely liable for $10C,00CC,0C0 in clean-
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up ccsts for the site.

41. 1In 1992, the Town of Kearny passed a resolution czzIsing

the »eopening of the landfill and supporting the Plaizz:ZZ's
commercial develcgment. The Hackensack Meadowlands Mz zrs'

[O8

Courcil a>so votzd against the HMDC's plan in 1892.

22. The HMDC acted improperly in attempting to condszx the
Plai-ziff's Properzy and to create and perpetuate a falsenccZ txzat
the slainciff was not and could not develop the Property.

43. As par: of this scheme, the HMDC also prsvenzzi ::e
Plain=iff from mcving forward with development on other Tzrzsls
that it (zhe Plaintiff) owns or controls within the Meadcw_znis
ares.

44. The EMDC and its officers acted and are contin:oos o

act intentionally and in baé faith in an effort to dam

i
"
i
1
H
a

Plainziff and its tusiness.
g5 —THe conduct of the EMDC and its officershaz damss=< =

S '= - S

WHEREFORE, Plaintiff Hudson Meadows demands Ju2zmsxnt
against tze HEMDC a:d.its officers and the EMDC Officials Z:o zze
following relief:

(A) 2 mandatory injunction directing the =TI 20
faverably rule orn the Flaintifi's develcpment applicatiorn:

(B) An Order barring any of the HMDC Ofiicia.s Irom
participating in, commenting on or in any way interfering wizz the
approval of Plaintiif's development application and from otZ==wis

hindsring the Plaintiff concerning the application or suksszosnt
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deem just,

=_ai

zguitzple azc =

intiff

the Prcperty;
Ceompernsatc
Punitivs

For such

fu

aprr

damages;

ory damages;
and

cther and further relief

ropriate.

COUNT TEN

CONFLICT OF INTEREST

"’"“”“Prone* ty to e su1P=b1~ for development

1. rzpeats and realleges =acn zI every
allecation iz the forszocing paragrapns and Ccunts as I ==t forth
at length zerein.

2. Z:dson Meadcws has, for some years, hac apt-i:z:zzions for
development vending tefcre the HMDC for the Prcperty. The HMDC
has acted unresasonablv and in bad faith to prevent the =_zIntiff's
applicaticns frem being acted on.

3. Tha HMDC had aistorically considersad P-aEEEZEEfgii;;EQQi

the Rpplica:tio
the Const
New Jersey

that the

:ction
‘Zhe

X=a2gan Site

n ot
ané
"ig71

was

develiopmerz zand shoull
4. I racsnt vysars,
its statec %

dispesal c:
the use,

of the HMLCC.

the Municipal Sani
Creration of

ecisicn"),

nct ke re-opened as sz

projected for large

=3

ne IMDC zas take:n
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5. The HEMDC, acting as zoning authority, lancd use
authority, solid waste autherity and in its own financial incsrast
has conflicts of interest that have resulted in improper usz cf
its authorities to attempt tc deprivse the Plaintiff c¢I I:s
prcperty andé the interfers with the Plaintiff's properzy zad
contractual rights.

6. Acting in furtherance of its self-interested zzaxzda
recarding the Kearny Property, mace applications tc cztzar
regulatory authcrities and passed  resolutions unizi-l
discriminating against Hudson Mezcows.

7. The HMDC used its solid wast2 authority to permi:z a

materials handling complex so as tc provide a public uss Isr

o o o

condemnation, then used its zoning authcrity to pass a resc_zzizon

designating the Prcoerty for cren scace, which designacsZ tze

Proverty as not-for-development. This use of the zening autzzris
would hegatively affsct the value of the Property.
8. The EMDC palpably abused its discretionary autacrizy,

in that the action tzken was in all re

"N}

ards arbitrary, caprizica

and unreasonable ané otherwise wrongful.

9. Plaintiff Zudson Meadcws' financial interests have Zz2n
adversely affected and manifest injustice craated by Defsnzacnt

HMDC's conflict of interest ancd the arbitrary and caprizizus
application of its planning, zcning, ~and use and solid wzste
powers coupled with its own financial gslf-interest.

WHEREFORE, Plaintiff =udson Meadows demands judgmaxn

against the HMDC and its officers and the HMDC Officials fcr =z

39
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following relief:

(A) A mandatory injunction dirscting the =MDC to
favorably ruls on the Plaintiff's development applicaticr;

(B) An Order barring any cof the HMDC Officizls from
participating iz, commenting on or in any way interfering wizth the
aprroval of Plzintifi's development applicaticn and from ctzerwise
hindering the Zlaintiff concérning the apvlication or sutssquent
development cZ the Property;

(C) Compensatory damages;

(D) >Funitive damages; and

(E) ZTor such other and further relief as this Csurt may
deem just, ecuizable and apprcpriate.

' COUNT ELEVEN

IMPROPER TAKING

1. Plaintiff repeats and realleges each and every

allsgcation in the foregoing paragraphs and Ccunts as if sez forth

= -

at lsngth hersi:z.

—
y¥ )

2. On 2zxil 3, 1997, the EMDC enactsd Resoluticn 7-20,
thersby ratifving the XMDC Open Space Plan.

The =statsd gpurpcse of Resolution ©7-20 =< the

uncerlying Orex Srace Plan

igs, in pextinent part, the rermanent

des

0

nation ¢ c=rtain public and private lands, including Zudson
Meadows' Kearmwv Property, as "open spaces".

4. To actieve the permanent designaticn of such open spaces
on private lands, the plan approved by the EMDC in Resoluzion 97-

20 recommends the adoption of a taking of development rights
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program, whersby the rights of one privats property owner are
transferred tc another prorerty cwner ("TDR Program').

5. Through the TDR Program approved by Resolution 97-20,
the EMDC intends to zone cextain propertiss as ncn-developable.
As "compensation" for the cren staces classification of affected
private lands, the HMDC incends o assign cevelorment credits to

affected land owners which develcrment credizs may later be "sold"

to those prelferred land cwners selected by the HMDC whose

-

croperties havs not been designazad as non-develcrpable
6. The TDR Program clzssiZies Plaintiff's Xearny Property
as open spaces and therefcrs constitutes a poanning procedure that
cermanently deprives Hudscn Meacdcws of its constitutional property
right to develop the Kearany Prcperty. Consequently, the effect

cf Resoluticr 97-20 comstizutss z regulatcry, if not physical,

@

v

taking of Plaintiff's lands and has denied Plaintiff of

—“——gubstantially "all "economically viable uses T e

7. The adoption of ths Cren Space Prccram by Resolution'97-
20, and its categorizaticn <Z Plzintiff's lands zs open spaces,
censtitutes & condemnaticrn cf Zlzintiff's lzads fcr a public use.

8. The TDR Program viciztss the ricats cof the Plaintiff
under the Cornstitution of zthe Tnited Statzs to £ful
compensation in money for ths groperty tak:sn for z public use.

S. cordingly, Rescluticn 37-20 apprcives & planning policy
which is uncotspitutional and derrives Hudscn Meadows, and others,

cf its constizutionally prcotectzsd property rights.

10. Furzher, the =McC's zdoption <f Resolution 97-20



conflicts with Resolutien 97-22, 1in that Resolution 97-20

. evidences the HMDC's planning mandate that the Kearny Property be

regulated as permanent open spaces. This contemporaneous policy
statement collides with ths "neutral" mission of Resolution 97-22
in evaluating the Keegan Sits for its development potential.

11. Resocluticn 97-2¢ alsc approves the HMDC's open space

plan in draft form. Upcn information and belief and reasonable

)

reliance thereor, Resolu;ion $7-20 also gives effect to the
unreviawed final form cf -he HMDC's open space plan without the
penefit of additional pucliic commentary or any further public
consideratién and aqtion tv the EMDC Commissioners. Accordingly,
the HMDC Commissioners have made an impermissible delegation of
their administrative authcrizv £6 the non-appointed staif members

of the EMDC.

12. Moreover, ‘the EMDC's 'pianning statement and

" implémentation of tlie" TDR Program, as adopted by Resolution 97-20,

is prsjudicial to PlaintifZ's pending development application_and
evidences a clear_conf;ict retwesn the HMDC's statutory obligation
to fairly adjudicate Hudscn Mezadows' development application

13. DPlaintiff Hudson Mesdcws' financizl interests have been

adversely affectad ané manifest injustice created by Defendant

EMDC's arbicrarv and capricicus application of its planning,

m

zoning and landé use powers and the deprivation of Plaintifi's
Constitutional rights.
WHEREFORE, Plaintiff Hudson Meadows demands judgment

against the HMDC and its cfZicers and the HMDC Officials for the
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‘ following relief:
(A) A mandatory injunction directing the EMDC to
favoraply rule on the Plaintiff's development application;

(B) An Order barring any cf the HMDC Cfficials from
participating in, commenting cn or in any way intsrisring with the
approval of Plaintiff's development aprlicatiocn and Zrom ctherwise
hindering the Plaintiff concerning tihe applicatizn or subseguent
develcrment of the Property;

(C) Compensatcry camag

[

s
(D) Punitive damages; and
(E) For such other and Zurther relief zs this Ccurt may
deem just, equitable and approprisate.
COUNT TWELVE

"" CONSPIRACY BY THE EMDC OFFICIALS

1. Plaintiff repeats and ©realleges e&ach and every
“allegation in the forsgoing paragrarhs and Counts as if set forth

at length herein.

-

2. The Plaintiff owns other valuable progerty within the

+ N

Meadow_ands District and subject t:s the juri

n

dicticn of the EMDC,

incluéing property known as the Kessgan landfill.
3

ts)

. The Plaintiff has submitzzd development zlizans concerning
the Kesgan property, which plans Invcolve approximazsly S miliion
squars feet of commercial and mixsd use space hzving a value of
approximately $500,000,000.

4. This would be one of the largest developments in the

Meadcwlands.

43
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5. In addition, Hudson Meadcws has contrcl over 350
(approximate) acres of wetlands that have valuable wetlands
mitigation rights

6. The HMDC and the HMDC Cfficials have acted over a period
of years to improperly use zcning and solid waste authority and
other means to attempt to condemn and take control of these
valuable properties, through various cuises including claiming a
public use as a solid materials handling complex (landfill).

7. When those affcrcs wers thwarted by, among other things,
public oppositicn and chances in solid waste laws, the HMDC
continued to improperly aztempt T2 wrast contrel of the
Plaintiff's meadowlands properties.

8. The HMDC Officials have acted 1in corncert in an

intentional scheme to deprive Plaintii:i or 1ts p*one*ty rlchts and

to take control of the Plaintifi's p*ﬂoerty

9. As a part of that larger conspiracy and scheme, the HMDC

Officials conspirsd to prevent the Fi intifs

ﬂl
‘I fi

from developing the

10. The EMDC Officials act2d in ccncert to damage the
Plaintiff and its business.

11. The conduct of the EMDC Cfficials has damaged and is
centinuing to damace the Plaintiif

12. The Plaintiff is entitled to money damages and for
injunctive relief to prevent the EMDC Officials from continuing

in their efforts to damage the Plaintiff.

WHEREFORE, Plaintiff Hudszn Meadows demands judgment

>
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' against the HMDC and its officers and the HMDC Officials for the
¢o0llowing relief:
(A) A mandatory injunction dirscting the HMDC to
Zavorably rule on the Plaintifi's develcpmernt zprlication;

(B) An Order barring any of tis =MCC

O

fficials from

'

articipating in, commenting cn or in any way imzsrfsring with the
zpproval of Plaintiff's development applicazicn znd from otherwise
=:ndering the Plaintiff concerzning the apriizazicn or subseguent
sevelopment of the Property;

(C) Compensatory damages of at lszst $500,000,000;
(D) Punitive damages; and

(E) For such other and further rzliel as this Court may

Zeem just, equitable and apprcpriate.

_‘ COUNT THIRTEEN

INTERFERENCE WITH CONTRACT

1. Plaintiff repeats and reallsges =each and every

3
()

z_legation in the foregoing paragraphs.aud Zeunzs as if set forth
sz length herein.

2. Plaintiff has contractual lszsshcii and development
rights in the Keegan Property. The ccrnzraczual leasehold and
Zsvelopment contracts wers between the Plzinziif and the Town of
{sarny.

3. The HMDC and the HMDC Officers rnac knowledge of the
slaintiff's contractual rights.

4. Defendants Empire and MetroStars zad kncwledge of the

Tiaintiff's contractual rights.
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5. Defendant Town of Kearny had knowiedce <c¢f the
. Plaintiff's contractual rights.
6. Defendant MclIntyre is Mayor cf Kezrny and emr_cyee of

the MetrcStars.

to deprive Plaintiff cf its centractual and property rizhcs.
8. Empire, the MetroStars znc the Town of Xsarmy zave been

conspiring with the HMDC and the EMCC Officers tc Inzarisre with

' [}
W

)
8

pt
-
Hh
Hh

the Pizintiff's contractual rigats and to deprive tize 72
of its contractual and property rigmts.

9. The Keegan Property is zoned Zcr sgecizl use and

_‘ commercizl use, which allows fcr larze-scale develcgment trsjects.

The HMDC has, at various times, conZfirmed tha:z the zest usz ¢i the

ince acgquiring its izt

10.
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proposals have included proposals I:or a lLight industrizl zark for
high technology ccmpanies, a mastsr plan that includsd 2 major
league raseball stadium, 3.3 =miilizcn sguars Zeet oI commercial
office space, 800,002 sguars Zszst <f retall spacs zn2 700,000
square feet to be used for a Zfcrsign trade zcrnz and 2 joint
venturs to develop a regional skcpping cexter cn tihs Xeegan

Property having a value of a
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12. The Plaintiff was willinc znd capatls cof complating the



development projects.

12. Despite the fact that the Plaintiff had prcccsed plans
to develop the Property, and despite the fact tha:t the HMDC
confirmed that the best use of the Prorerty is not a landfill, the

HMDC has attempted to use its solid waste management auzacrity to

reopen the Property as & landfill o the detrimex: of the

| Plaintiff. The HMDC and the HMDC Officsrs have continuz_ly soucht

|

| tc damage the Plazintiff by making malicious, untrue statements
aimed at the Plzintiff, its principals and its intent :cncerning

the Property.

13. Then, without Plaintiff's Xnowledge or aprzrcval, the
HMDC, the HMDC Officers, the MetroStars and the Tcwrn of Kearny
began negotiating in secret for a development projec: involving

_‘ use of the Plaintiff's prcperty.

14. The project, negotiated and d:scussed in secrst and at

—--——utosedmeetings, - involved a soccer stadium T forTuzzTby the
MetroStars.

15. Then, after a closed session of the Kearny Tcwn Council
the fact that the Town of Kearny had Zeen negotiatingc in secrst
with the HMDC and the MetroStars for ths Plaintiff's Frcoperty was

sported on in the local newspaper. The newspaper nctsd that
certain Councilmen haé been talking witl MetroStar rs
fcr months pricr to debriefing the Council at the clcss< session.

16. The article confirms that the persons involvs< intended

= . s .

along to interfere with Plaintiff's rights by rercrting that

a Councilman ccmplained that the announcement to the frass cculd

@ o



hurt the segquence of events since they were aware taat the Keegan
Landfill is leased from the Town by the Turco family (Plaintiff's
owners) and that the state wculd have to condemn the Property and,
after the Property was condemned and turned back tz the Town, the
Town would then be 1in "crime position" to <Z=zl with the
MetroStars. The Councilman further complained in Zhe press that
since the negotiations have now been made public, :tzs Turco family
would most liksly fight to k=ep the Property under lease.

17. The notion that governmental authoritiszs can act in
secret to conspire with private parties to deprivs the Plaintiff
of its property rights and then ccmplain that publicity concerning
the scheme would make it likely that the PlaintiZI would defend

its rights is noxious and an unacceptable interfsrsnce with the

s —r i T TETTITL L i e

.. Plaintiff's contracts and rignts.
- o 18. This is especially so as one “of =zne government
~--—--cfficials, McIntyre is both Mavor of Kearny and, rsportedly, an
employee of the MetroStars, thus having a confliz: of interest

cetween his official and ccrperate functicns.

19. The HMDC, the HMDC Officials, Empirs, tke MetroStars and
the Town of Kearny have exhibited an outrageous _ack of candor,
= complete disregard for, and blatant attempt to interfere with,

the property ané ccntractual rights of the Plzintiffi and a
willingness tc improperly use their governmental authority to
ceprive the Pla;ntiff of its rignts.

20. The governmental officials involved havs acted outside

cf the scope of their authority and are liable perscrally for the

o i



damage caused to the Plaintiff.
21. The purpose of a development plan that contemclilzcss the
use of the Plaintiff's property, without involving the Fizaintiff,

cf necessity requires depriving the Plaintiff of its rights in
that propertvy - and if allowed to proceed to ZIruitionm,
interference with the Plaintiff's concractual leasshcii and
development rights.

22. Each of the HMDC, Empire, the MetroStars and tizz Town
of Kearny have a financial interest in the scheme tz Zeprive
Diaintiff of its property and to interfere with 2izizziff's
contractual rights.

23. The financial self-interest of these Defendants s being

improperly coupled with the HMDC's zoning, land use, =matsrials

handling and other regulatory powers to tortuously intsriers with

the Plaintiff's contractual rights and tc deprive the =

"""" *—cf“it's—prop'erty ST o e T T/ m T

24. The actions of the HMDC, the HMDC Officers, Emgire, the
MetroStars, McIntyre and the town of Kearny have all interiered
with the Plaintiff's contractual rights.

25. The actions of the HMDC, the HMDC Officsrs, the

=
M

rroStars and the town of Kearny have ars injuring and ccniinuing
tc injure the Plaintiff.

WHEREFORE, Plaintiff Hudson Meadows demands Judgment
against the EMDC, the HMDC Officials, Empire, the MeIrcstars,
McIntyre and the Town of Kearny for the Zollowing relisl:

(A) Injunctive relief barring the Defendan:s from
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meeting without the knowledge and consent or particization of the
‘ Plaintiff or from negotiating any development plans iavolving the

Plaintiff's Property;

(B) Compensatory damages cf at least $5CC,200,000;

(C) Punitive damages; and

(D) For such other and further relizf as tzis Court may
deem just, equitable and apprcpriats.

COUNT FOURTEEN

INTERFERENCE WITH PROSPECTIVE ADVANTAGE

1. Plaintiff repeats and <rsalleges each 3znd every
allegation in the foregoing paragraphs and Counts as I set forth
at length herein.

2. Plaintiff has contractual leasehold anc <Zevelopment

__‘ rights in the Keegan Property.' i‘he contractual _zazsshold and

development contracts were between the Plaintiff anc zhe Town of

-—Kezarny ‘and give the Plaintiff a prospective—advantace.

3. The HMDC and the HMDC Officers had kncocwisdge of the
Plzintifi's contractual ricghts znd prospective advanizce.

4. Defendants Empire and MetroStars had kncow_zdge of the
Plaintiff's contractual rights and prospectivs advanzage.

S. Defendant Town of Xearny had xacwledgcs of the
Plaintiff's contractuzl rights znd prospectivs acdvanzizge.

6. Defendant McIntyre is Maycr of Kezray ancd smployee of
the MetroStars.

7. Despite having knowledge of the PlaintiZf's rights, the

EMDC and the HMDC Officers have engaced in a course ¢ conduct to
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inzenticnally interfere with the Plaintiff's contractual riznts
‘ and prospective advantage.

8. Empire, the MetroStars and the Towh of Kearny have zeen
ccmspiring with the HMDC and the HMDC Officers to interfers with
=== DPlaintiff's prospective advantage.

5. The Keegan Property is zoned for stecial use and

IMDC has,

at various times,

-

confirmed that the kest use

use, which allows for large-scale develcpment prolscts.

~=

-

Zhe

Src-perty was for develcpment, not as a landfill.
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o —

croposals
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value

the fact
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use

3.3 million
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have included proposals for a light incdustrial

a master plzn that inclu
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parkx Zor
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Tz ¢f commerzial

800, 000 square feet of retail spacse
foreign trade zene and &~

to develop a regional shopping center

and 7CZ,200
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cn the X=z=z2gan

of approximately $500,000,000.

was willing and capable ¢f completing the

that the Plaintiff had zrcresed z_ans
and despite the fact that the =MDC
of the Property is nct a 1landfill, the

tempted to use its solid waste management authorizy

to

rsopen the Property as a landfill to the detriment of the

.‘.-
& -

intiff.
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‘ to damage the Plaintiff by making malicious, untrue statements
aimed at the Plaintiff, its principals and its intent concernin
the Prcperty.

12. Then, without Plaintiff's knowleace or approval, the
HMDC, the =MDC Officers, the MetroStars and the Tcwn of Kearny
began rnegctiating in secret for a develcpment crroject involving
use of the Plaintiff's property.

14. The project, negotiated and discussed in secrst and at

closed meszings, inveived a soccer stadium Zcr use by th

1Z. Then, after a closed session of the XKezrny Town Council
the fact that the Town cf Kearny had been negotiating in secrat

with trhe EMDC and the MetroStars for the PlaintiIZ's Property was

_‘ reportsd cn in the lccal newspaper. The newstarer noted that

certain Ccuncilmen had been talking with MetrcStar rspresentatives

B . I T -

for mcrzhs orior to debriefing the Council 2t t¥e closed session.

15. The article confirms that the perscns involved intended
all alcng o interfers with Plaintiff's rignts :y rsporting that
a Councilman complained that the announcement tc the press ccuid
hurt the seguence of svents since they were awars that the Keegan

Landfill is lzzsed from the Town by the Turco family (Plaintifi's

owners! and that the stats would have to condemn the Property ang,
after the Froperty was ccndemned and turned back to the Town, the
Town wouls then be in ‘"prime position" tc deal with the
MetroStars. The Councilman further complained in the press that

since the nagotiations have now been made public, the Turco family
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would mecst likely ficht to keep the Preperty under lease.

17. The noticr that governmental authorities can act in
secret to conspire with private parties to deprive the Plaintiff
of its prcrerty rights and then complain that publicity concerning
the scheme wculd mak= it likely that the PlaintifI wculd defend
its righrs is noxicus and an unacceptable interfersnce with the
PlaintifZ's prospective advantage.

18. This is =specially so as cne of the government
officials, McIntyrs is both Mayor cf Kearny and, reportedly, an
employes cZ the MetrcStars, thus having a conflict of interest
between nis cfficial znd corporate functions.

19. The HMDC, the HMDC Officials, Empire, the MetroStars and
the Town ¢ Xearny hzave exhibitsd an ocutrageous lack of candor,

a complsts disregard Zor, and blatant attampt to interfers with,

the Plaintifi's prcspective advantage and a willingness to

-

iMproperly dge " tHEIY Tgovernmental authority” tc dédrive the
Plaintiff of its rigzts.

20. The govermrmental officials involved have acted cutside

(a I}

of the sccre c¢f thelr authority and are liable personally Zor the

damace czused to the Plaintiff.

b

21. The purpeocs=z of a development plan that ccocntemplates the

o - _—_R.T

use of the Plaintifi’

u

roperty, without invelving the Plaintiff,
of necessity requirss depriving the Plaintiff of its richts in
that prcperty - zax if allowed to proceed to fruition,

interfersnce with ths Plaintiff's prospective advantage.

22. Zach of tzz HMDC, Empire, the MetroStars and the Town
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of Kearny have a financial interest in the scheme to deprive
Plaintiff of 1its property and to intexfere with Plaintiff's
prospective advantage.

23. The financial self-intsrast of these Defandants is being
improperly ccupled with the EMDC's zoning, land use, materials
handling and cther regulatory pcwers to tcrtuously interfere with
the Plaintiff's prospective advantage and tc deprive the Plaintiff
of its proper:y.

24, The zactions of the EMCC, the HMCC Officers, Empire, the
MetrcStars, McIntyre and the tcwn ¢f Kearmy have all interfered
with the Plaintiff's prospectives advantage.

25. The actions of the HMDC, the HMDC Officers, the

MetroStars and the town of Kearny have ars injuring and continuing

WHEREFORE, Plaintiff Hudson Mezcows demands judgment

"against the =EMDC,” the HMDT CfIicizls, Emrire, the MetroStars,

McIntvrs and the Town of Kearnyv for the fcllowing relief:
(A} Injunctive relief barrinc the Defandants £from

meeting withcut the kncwledge and consent cr participatiocn of th

Lo}

laintiff or Zxom negotiating anv developrment plans involving the

(B} Compensatory damages of at Zsast $500,000,000;

(C) Punitive damages; and

(D) For such other and further rslief as this Court may
deem just, ecuitable and approoriate.

COUNT FIFTEEN
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1. Plaintiff <respeats and 1reallsges each and every
allegation in the foresgoing paragraphs'and Counts as if set forth
at length herein.

2. Oon information and belief, MciIntyre has a conflict of
interast throuch his being both an emplcvse of the MetroStars and
the Mayor cf Kearay.

3. Because of this ¢onflict, McIntvre has been conspiring
with others to damage the Plaintiff and I:ts property.

4. Under the ?laintiff's lease, the Town ci Kezrny is
obligated tc cooperats with the PlaintiZI in the devslorment of
the Property, which places the Town of Xearny and its officials,
including McIntyre, in a quasi-fiduciary capacity.

5. McIntyre has acted in a way dirsctly contrary to that

obligation and quasi-fiduciary capacity =2 the detriment of the

Plaintiff.

6§ —McIntyrz—has conspired———————ToomoT 0 T T
25. The actions cof McIntyre are incuring and ccntinuing to
injure the Plaintiff.
WHEREFORE, CSlaintiff Hudson Mezdows demands Jjudgment
against McIntyre for the following relieZ:
(&) Cdmpensatory damages of &t least $50C,000,000;

(B) Punitive damages; and

(C) TFor such other and further =zalief

[\)]

s tnis Ccurt may

deem just, equitable and appropriate.

COUNT SIXTEEN
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DISCRIMINATION

1. Plaintiff repeats and realleges each and evsrs

allegaticn in the foregoing paragraphs and Counts as iI set fzrzk

-

at length herein.
2. Plaintiff is 80% owned by females who serve as corctcerzzs
officers and who have teen the persons primarily

ooe*atlcns of the Plainciff's business.

3. Virtually all of the 3IMDC's contacts with the PlainztiIZ
have teen through cne cr morz of its (the Plaintifi's) ZIfzmz’s
officers

3. as detailed apove, the Plaintifi owns cther valuzzls
prcperty within the Meadowlands District and subjsct te ke
juriscdiction of the HMDC.

4. The EMDC ané the HMDC Officials have ac:ied imprcrerly

@

L .t:—..r:.'_“a‘t: B I e

andé in a consp racy tc pravent the Plalntlf; frem aeve-ooznc izs

- wwe=mypoperties and to improperly wrest control-—ef-the-sroperties-Ircm

the Plaintiff for its cwn benefit and the benefit of otzer priv

develcpers.

5. Plaintiff is cne of a small number of cdevelorers wnhc <wo
or contrcl large parcels of prcrerty within the meadcwlands.

5. On informaticn and belief all of the cther =malcr

[

develcpers are owned cx controllsd by men.

7. The EMDC ané the HMDC Officials have acted tc advzncs
the interast of the male owned cr controlled developers, including
the adcption of a Srecial Arsa Management Plan ("SAMP") zzat

favorad those developers at the expense of the Plzintiff and I:s
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female owners and officers.

. 8. Under the SAMP Preferred Alternative Development Plan,
which sets forth the HMDC's most favored plan for all future
development in the meadowlands district, virtually all of the
major development projects go to the male owned or controllzd
developers.

9. The HMDC anc the HMDC Officials have favored the male
owned or controlled developers by proposing in the SAMP, and
otherwisa, to zone thcse properties so as to permit them to builid
valuable develcpments wnile seeking to condemn the Plaintifi's
(female cwned and controlled) properties, turn them into landfills
and/or to take control of those properties for the benefit of
themselves and other private developers.

‘ 10. The conduct ©¢f the HMDC and the HMDC Officials was

motivated by animosity and discrimination towards the Plaintiif

" because gfits-female ownership and contyol . T T e

11. The conduct c¢f the HMDC and the EMDC Officials is in
violation of federal anti-discrimination statutes, including, zut
not limited to 15 U.S.C. § 631 (h).

12. The Plaintifi is entitled to meoney damages and ZIor
injunctive relief to prevent the HMDC ancd tze HMDC Officials from
continuing in their discriminatory acts and in their efforts to
damage the Plainﬁiff.

WHEREFORE, Plaintiff Hudson Mezdcws demands judgment
against the HMDC and the HMDC Officials for the following relieZ:

(A) A mandatory injunction directing the HMDC to
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favorably rule on the Plaintiff's development application;

(B) An Order barring any of the HMDC Officials from
participating in, commenting on or in any way interfering with the
approval of Plaintiff's development épplication and from otherwise
hindering the Plaintiff concerning the application or subseguent
development of the Property;

{C) Compensatory damages;

(D) Punitive damages; and

i+l

(£} For such other and further relief as this Court may
deem just, sguitable and appropriate.
DEMAND FOR JURY TRIAL

Plaingiff demands trial by jury.

Respectfully submizted,

'..._ T G R e 2 RPN RUSSELL . J. _P_..A-S_'S,A&Ip,.NO e B e

& ASSOCIATES, P.C.
e TRSRELETLLEEL G 560 Hudson Street S ‘
Hac<=nsac<, New Jersey 07601
(201) 229-0707
Attorneys foxr Plaintiff

T /L/

Russell J. Pass=mano

Dated: AprilazQ 19298
Hacksnsack, New Jersey

HUDSONDAMD
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PASSAMANO & HUNT, P.C.

560 Hudson Street

Hackensack, New Jersey 07601

(201) 229-0707

Attorneys for the Plaintiff Hudson
Meadows Urban Renewal Corp.
Russell J. Passamano (RP 2240)

HUDSON MEADOWS URBAN : UNITED STATES DISTRICT COURT
RENEWAL CORP., a : FOR THE DISTRICT OF NEW JERSEY
Corporation of the State of

New Jersey, f/k/a Mimi Urban

Renewal Development Corp.,

Plaintiff, : Civil Action No. 97- $7.27 .

y ; Cowd
: COMPLAINT

HACKENSACK MEADOWLANDS
DEVELOPMENT COMMISSION; a
Body Corporate and Politic of
the State of New Jersey and
certain of its officers,
officials and employees; :
particularly Anthony Scardino, :
Thomas Marturano and Robert
Ceberio; STATE OF NEW JERSEY,
DEPARTMENT OF TRANSPORTATION;
MONSANTO COMPANY; AMERICAN
ALUMINUM COMPANY; CLARKSON
AND FORD COMPANY; FALKE ENGINE:
REBUILDING CORPORATION; FALKE
CORPORATION; GAYTON LUCCHI
TOOL COMPANY; G&L TOOL
COMPANY; RED DEVIL, INC.;
TEXACO, INC.; PRENTICE-HALL
CORPORATION SYSTEM I; ACTION
PLASTIC COMPANY DIVISION OF
DART INDUSTRIES; BEACON DIE
MOLD, INC.; CAMPTON TOOL AND
DIE COMPANY; DESIGN AND
MOLDING SERVICES; DIGITAL
COMPUTER CONTROLS; EINSON-
FREEMAN DETROY CORPORATION;
FOREMOST MANUFACTURING :
COMPANY, INC.; CARMET COMPANY, :
AMCAR DIVISION; :
INTERNATIONAL TELEPHONE
AND TELEGRAPH CORPORATION/ITT
MARLOW; GERRIT BEKKER AND
SONS, INC.; ARROW PLASTICS :
CORPORATION; ROBERT MORE WASTE:



COMPANY; DIAMOND HEAD OIL
REFINING COMPANY, INC.; PSC
RESOURCES, INC.; PHILLIPS
SCREW COMPANY, INC.; AG-=-MET
OIL SERVICE, INC.; NEWTOWN
REFINING CORPORATION;
REFINEMENT INTERNATIONAL
COMPANY; CRESCENT
CONSTRUCTION COMPANY, INC.;
ELLDORER CONTRACTING COMPANY;
ROBERT MAHLER, ah Individual;
and JOHN DOES 1 through 100,
said names being fictitious;

‘ OIL SERVICE; DEPALMA OIL

Defendants.

Plaintiff Hudson Meadows Urban Renewal Corp. formerly known
as Mimi Urban Renewal Development Corp. ("Hudson Meadows" or the
"Plaintiff"), by and through its attorneys Passamano & Hunt, a
Professional Corporation, by way of Complaint against the

‘ defendants, as named and detailed below (collectively the

"Defendants"), alleges and says:

1. This Court has jurisdiction over this action pursuant
to Sections 107 and 113 of the Comprehensive Environmental
Response, Compensation and Liability Act of 1980 ("CERCLA"), 42
U.8.C. §§89607 and 9613, as amended by the Superfund Amendments and
Reauthorization Act of 1986 ("SARA"), 28 U.S.C. §1331, and the
doctrines of ancillary and pendant jurisdiction.

2. This Court has authority to issue a declaratory judgment
regarding the rights and liabilities of the parties pursuant to
28 U.S.C. §§82201 and 2202, and 42 U.S.C. §7612(g) (2).

3. Venue is proper in this District pursuant to 28 U.S.C.



§1391(b) and 42 U.S.C. §9613(b) as this action concerns real
property that is located within this District in the Town of
Kearny, County of Hudson, State of New Jersey, and the releases
and threaﬁs of releases of hazardous substances as alleged in this
Complaint occurred and are occurring within this District and all
of the defendants identified herein_reside and/or conduct business-
in this district, or did so during the times relevant to this
Complaint.
THE PARTIES

4. Plaintiff Hudson Meadows is a New Jersey corporation
having a place of business at 525 Riverside Avenue, Lyndhurst, New
Jersey 07071.

5. Defendant Hackensack Meadowlands Development Commission
(the "HMDC") is a body corporate and politic of the State of New
Jersey having a place of business at 2 DeKorte Park Plaza,
Lyndhurst, New Jersey 07071. The HMDC was formed in 1969. The
jurisdiction of the HMDC includes zoning, land use and development
and waste disposal within a defined area in the Meadowlands. All
of the real property at issue in this Complaint falls within that
area. Anthony Scardino, Thomas Marturano and Robert Ceberio are
and were at all relevant times officers and/or employees of the
HMDC (Messrs. Scardino, Marturano and Ceberio are referred to
collectively as the "HMDC Officials").

6. Defendant The State of New Jerséy Department of
Transportation ("NJDOT") is an agency of the State of New Jersey

having a place of business at 1035 Parkway Avenue, C.N. 600,



Trenton, New Jersey 08625.

7. Defendant Monsanto Company is a corporation having a
place of business at 800 N. Lindbergh Boulevard, St. Louis,
Missouri 63141-7843.

8. Defendant American Aluminum Company is a corporation
having a place of business at 230 Sheffield Street, Mountainside,
New Jersey 07092.

9. Defendant Clarkson and Ford Company is a corporation
having a place of business at 30 Industrial Street West, Clifton,
New Jersey 07012.

10. Defendant Falke Engine Rebuilding Corporation is a
corporation having a place of business at 24 Frederick Street,
Waldwick, New Jersey 07463.

11. Defendant Falke Corporation is a corporation having a
place of business at 24 Frederick Street, Waldwick, New Jersey
07463.

12. Defendant Gayton Lucchi Tool Company is a corporation
having a place of business at 27 Skita Avenue, Carteret, New
Jersey 07008.

13. Defendant G&L Tool Company is a corporation having a
place of business at 830 Elston Street, Rahway, New Jersey 07065.

14. Defendant Red Devil, Inc. is a corporation having a
place of business at 2400 Vauxhall Road, Union, New Jersey 07083.

15. Defendant Texaco, Inc. is a corporation having a place
of bu51ness at 2400 West Chester Avenue, White Plains, New York,

10604.



l6. Defendant Prentice-Hall Corporation System I is a
corporation having a place of business at 150 West State Street,
Trenton, New Jersey 08608.

17. Defendant Dart Industries, as itself or through its
Action Plastic Company Division, is a corporation having a Place
of business at 50 Furler Street, Totowa, New Jersey 07512.

18. Defendant Beacon Die Mold, Inc. is a corporation having
a place of business at 57 Crooks Avenue, Clifton, New Jersey
07011.

19. Defendant Campton Tool & Die Company is a corporation
having a place of business at 40 Sudney Circle, Kenilworth, New
Jersey 07033.

20. Defendant Design and Molding Services is a corporation

having a place of business at 25 Howard Street, Piscataway, New

Jersey 08854.

21. Defendant Digital Computer Controls is a corporation
having a place of business at 12 Industrial Road, Fairfield, New
Jersey 07006.

22. Defendant Einson-Freeman Detroy Corporation is a
corporation having a place of business at 20-10 Maple Avenue, Fair
Lawn, New Jersey 07410,

23. Defendant Foremost Manufacturing Company, Inc. is a
corporation having a place of business at 941 Ball Avenue, Union,
New Jersey 07083. |

24. Defendant Carmet Company, as itself or through its Amcar

Division, is a corporation having a place of business at 160 East



Union Avenue, East Rutherford, New Jersey 07073.

25. Defendant International Telephone and Telegraph
Corporation /ITT Marlow is a corporation having a place of
business at 1330 Avenue of the Americas, New York, New York 10019.

26. Defendant Gerrit Bekker and Sons, Inc. is a corporation
having a place of business at 228 Scoles Avenue, Clifton, New
Jersey 07012.

27. Defendant Arrow Plastics Corporation is a corporation
having a place of business at 82 Commerce Street, Garfield, New
Jersey 07026.

28. Defendant Robert More Waste Oil Service is a corporation
having a place of business at 124 Biltmore Street, North
Arlington, New Jersey 07032.

29. Defendant Depalma 0il Company is a corporation having
a place of business at 713 Pinewood Road, Union, New Jersey 07083.

30. Defendant Diamond Head 0Oil Refining Company, Inc. is a
corporation that on information and belief is or was doing
business within this District.

31. Defendant PSC Resources, Inc. is a corporation that on
information and belief is or was doing business within this
District. |

32. _Defendant Phillips Screw Company, Inc. is a corporation
that on information and belief is or was doing business within
this District.

. 33. Defendant Ag-Met 0il service, Inc. is a corporation that

on information and belief is or was doing business within this



District.

34. Defendant NewTown Refining Corporation is a corporation
that on information and belief is or was doing business within
this District.

35. Defendant Refinement International Company is a
corporation that on information and belief is or was doing
business within this District.

36. Defendant Crescént Construction Company, Inc. is a
corporation that on information and belief is or was doing
business within this District.

37. Defendant Ell Dorer Contracting Company is a corporation
that on information and belief is or was doing business within
this District. |

38. Defendant Robert Mahler is an individual that on
information and belief has a residence or place of business within
this District.

39. Defendants John Does 1-100 are as vyet unidentified
individuals, corporations, partnerships, associations, trusts,
unincorpqrated associations and/or persons or entities of any kind
that generated, disposed of or treated any hazardous substance at
the Property (as defined below) and/or who arranged for the
transport ("generator") and/or who transported or hauled
("transporter") a hazardous substance to the Property for
Lreatment and/or disposal or who otherwise damaged the Plaintiff
or its business interests.

40. All defendants named above are "persons" as defined in



Section 101 of CERCLA, as amended by SARA.
IHE PROPERTY

41. This litigation concerns certain real property located
at 1401 Harrison Avenue in the Town of Kearny, Hudson County, New
Jersey. The real property ié more particularly described as Block
285, Lots 3, 14 and 15 on the Tax Map of the Town of Kearny,
Hudson County, New Jersey (the "Property"). Block 285, Lot 14 is
a part of what was formerly known as Block 285, Lot 2.

42. The Property is bordered on the south by I-280, on the
north by Harrison Avenue, on the east by the entrance ramp for I-
280 and on the west by property that on information and belief is
owned by Campbell Foundry Company .

43. Plaintiff is the owner in fee simple of Block 285, Lot

44. Plaintiff has a leasehold interest in Block 285, Lots
14 and 15.

A. Block 285, Lot 3,

45. Block 285, Lot 3 was owned by the Town of Kearny until
November 27, 1950 (the "Lot 3 Parcel"). .

46. At that time, the Lot 3 Parcel was sold to the defendant
Diamond Head 0il Refining Company, Inc. ("Diamond Head 0il")

47. 1In 1973 the Lot 3 Parcel was sold to Philips Resources,
Inc.

48. In 1976, the Lot 3 Parcel was sold to Ag-Met Oil

Services.

49. Subsequently, Ag-Met 0Oil Services changed its name to



NewTown Refining.

50. Plaintiff purchased the Lot 3 Parcel in January of 198s5.

51. On information and belief, up until 1978, when a Cease
and Desist Order was entered, defendant Diamond Head 0il operated
the Lot 3 Parcel as'a site for the commercial receipt, delivery,
Lreatment, processing and resale of materials which are "hazardous
Substances" within the meaning of, as used herein, and as defined
by CERCLA Section 101(14), 42 U.s.C. §96_Q(14) .

52. The Lot 3 Parcel is and was a "facility" within the
meaning of CERCLA Section 101(9), 42 U.S.C. § 9601(9).

53. At all times relevant hereto, the defendants are persons
who, at the time of disposal of any hazardous substances, owned
Oor operated the Lot 3 Parcel facility at which hazardous
substances were disposed of, arranged for disposal or treatment
of hazardous substances at the Lot 3 Parcel facility at which
hazardous substances were disposed of and/or transported hazardous
substances to the Lot 3 facility.

B. Block 285, Lot 14.

54. Plaintiff is the holder of a long-term development and
leasehold interest in Block 285, Lot 14 (documentation shows that
the lot number for this parcel has been changed or that the lot
has been referred to as part of lot 2 or 2A) (the "Lot 14
Parcel").

55. The Town of Kearny is the owner of that Parcel.

56. The Lot 14 Parcel ig adjacent to, and lies to the west,

of, the Lot 3 Parcel.



57. Plaintiff acquired its leasehold interest in the Lot 14
Parcel in 1979.

58. In 1978, prior to the time that the Plaintiff acquired
its interest in the lot 14 Parcel, the HMDC approved the disposal
by the DOT of hazardous materials on that Parcel.

59. The HMDC had approved, among other things, allowing the
DOT to dispose on that Parcel hazardous materials including oil-
contaminated materials from the construction of Route I-280.

60. On information and belief, the DOT and HMDC failed to
properly oversee the disposal and failed to ensure compliance with
conditions set forth for the disposal.

6l. On information and belief, some of the oil-contaminated
materials deposited on the Lot 14 Parcel, or other of the
hazardous materials on the Lot 14 Parcel, came from the Lot 3
Parcel.

62. The Lot 14 Parcel is and was a "facility" within the
meaning of CERCLA Section 101(9), 42 U.S.C. § 9601(9).

63. At all times relevant hereto, the defendants are persons
who, at the time of disposal of any hazardous substances, owned
Or operated the Lot 14 Parcel facility at which hazardous
substances were disposed of, arranged for disposal or treatment
of hazardous substances at the Lot 14 Parcel facility at which
hazardous substances were disposed of and/or transported hazardous
substances to the Lot 14 facility. |

C. Block 285, Iot 15,

64. Plaintiff claims a long-term development and leasehold
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interest in Block 285, Lot 15 (the "Lot 15 Parcel") through a
lease entered into with the Town of Kearny, which at one time was
the owner of that Parcel.

65. The DOT claims an interest in the Lot 15 Parcel through
a Deed. No such Deed was mentioned to the Plaintiff at the time
it acquired its leasehold interest_in the Lot 15 Parcel and the
existence of the Deed was not shown in the Plaintiff’s title work.

66. The Lot 15 Parcel is adjacent to, and lies to the east,
of, the Lot 3 Parcel.

67. Plaintiff entered the lease with the Town of Kearny for
the Lot 15 Parcel in 1979.

68. On information and belief, there are hazardous materials
on the Lot 15 Parcel.

69. On information and belief, some of the hazardous
materials on the Lot 15 Parcel may have come from the Lot 3 Parcel
and the construction of I-280 in the late 1970’s. _

70. The Lot 15 Parcel is and was a "facility" within the
meaning of CERCLA Section 101(9), 42 U.S.C. § 9601 (9).

71. At all times relevant hereto, the defendants are persons
who, at the time of disposal of any hazardous substances, owned
or operated the Lot 15 Parcel facility at which hazardous
substances were disposed of, arranged for disposal or treatment
of hazardous substances at the Lot 15 Parcel facility at which
hazardous substances were disposed of and/or transported hazardous
sugstances to the Lot 15 facility.

72. CERCLA authorized the United States Environmental

11



Protection Agency (the "EPA®) Lo. expend monies to abate the
release or threat of release of hazardous substances from a
facility such as the Diamond Head 0il Site and to recover those
costs from other parties pursuant to Section 107, 42 U.s.C. §
S607.

73. CERCLA authorized the EPA to expend monies on both
"removal actions" (generally short-term or temporary measures as
defined in Section 101(23) of CERCLA, 42 U.S.C. § 9601(23)) and
"remedial actions" (generally long-term permaneﬂt measures as
defined in Section 101(24) of CERCLA, 42 U.S.C. § 9601(24)). The
costs of both removal actions and remedial actions are referred
to as "response costs" as defined in Section 101 (25) of CERCLA,
42 U.S.C. § 9601 (25).

74. CERCLA establishes several classes of parties who are

or may be liable for any response costs at a facility from which

there is or has been a release or threat of release of hazardous
substances including the current owner of the facility, the
current operator of the facility, any person who at the time of
disposal of any hazardous substances owned or operated the
facility at which hazardous substances were disposed of, any
person who arranged for disposal or treatment of hazardous
substances at a facility at which hazardous substances were
disposed of and any person who transported substances to such a
facility, inter alia. Section 107(a) of CERCLA, 42 U.S.C. §

9607 (a) .

75. Such persons are referred to as Potentially Responsible

12



Parties (herein referred to individually as a "PRP" and
collectively as "PRPs").

76. Any PRP who may be liable under Section 107 of CERCLA
for response costs may recover its costs for the performance of
removal and remediation actions from other liable persons under
Sections 107 and 113 of CERCLA, 42 U.S.C. §§ 9607, 9613.

77. The National Contingency Plan (the "NCP") pursuant to
33 U.S.C. § 1321(¢c) and Seétion 105 of CERCLA, 42 U.S.C. § 9605,
established procedures for evaluating, ranking and placing
inactive hazardous substance facilities on the National Priority
List (the "NPL"). The NCP also established requirements for
removal and remedial actions.

78. EPA alleged that the Defendants in this action, among
others, are PRP’s.

79. Plaintiff was an innocent purchaser that did not
generate, transport or dispose of any hazardous wastes on the
Property and was not reéponsible for allowing, authorizing or
placing any hazardous materials on the Property and, without any
admission of 1liability therefor, has expended money for the
preparation of a remedial investigation and feasibility studies,
to perform removal and remedial actions and for additional
response costs as defined in 42 U.S.C. §§960 7a, 3 and 4.

80. Plaintiff will continue to incur costs to complete the
remedial investigation and feasibility study and to continue
removal and remedial actions and for additional costs or response

as defined herein.
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81. The costs described in the preceding paragraph were, are
and will be incurred by the Plaintiff as necessary costs of
response consistent with the NCP.

82. The Defendants are each PRPs as generators and/or
transporters and/or haulers to the Property of various chemical
substances, including hazardous substanCes, as defined in CERCLA,
42 U.S.C. §§8 1901, et seq., as amended by Pub. L. 99-499 (SARA).

COUNT ONE

CERCLA 107 CONTRIBUTION
BY GENERATORS AND TRANSPORTERS

1. Plaintiff repeats and 7realleges each and every
allegation in the foregoing Paragraphs as if set forth at length
herein.

2. Pursuant to Section 107(a) (3) and (4) of CERCLA, 42
U.S.C. §§ 9607(a) (3,4), any person who owns and arranges for the
transport ("generator") or who transports or hauls ("transporter")
a hazardous substance to a facility at which hazardous substances
were disposed of, are liable for necessary costs of response to
a release or threat of release of hazardous substances at or from
a facility, which costs are incurred by any other person
consistent with the NCP.

3. Defendants, as generators and transporters of hazardous
waste to the Property at times when hazardous wastes were disposed
of there, are each strictly liable jointly, severally and in the
alternative, to the Plaintiffs for all necessary costs of response
incurred and to be incurred by said Plaintiff consistent with the
NCP and/or as a result of any action filed against it.
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WHEREFORE, Plaintiff Hudson Meadows demands judgment against
Defendants jointly, severally and/or in the alternative:

(A) Declarihg Defendants to be strictly liable to
Plaintiff for all response costs, together with interest thereon,
regarding the Property, past, present and future;

(B) Ordering that Defendants, jointly, severally and.
in the alternative, to immediately reimburse Plaintiff for
response costs thus far incurred by Plain;iff, consistent with the
NCP, together with lawful interest thereon, where applicable;

(C) Ordering that Defendants, jointly, severally and
in the alternative are liable to pay Plaintiff immediately upon
Plaintiff’s request, all future response costs, consistent with
the NCP together with lawful interest thereon, where applicable;

(D) Ordering Defendants to each pay Plaintiff its costs
of suit, including reasonable attorneys fees and disbursements;
and

(E) For such other and further relief as this Court may
deem just, equitable and appropriate.

COUNT TWO

CERCLA CONTRIBUTION
BY GENERATORS AND TRANSPORTERS

1. Plaintiff repeats and realleges each and every
allegation in the foregoing paragraphs and Count as if éet forth
at length herein.

2. Pursuant to Section 113(f) (1) of CERCLA, 42 U.S.C.
§ 9613(f) (1), any person may seek contribution from any other
person who is liable under Section 107(a) of CERCLA, 42 U.S.C.
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§ 9607 (a).

3. Plaintiff has a right of contribution against each and
every denerator and transporter to recover costs of response
related  to the Property, incurred and to be incurred by each
Plaintiff.

WHEREFORE, Plaintiff Hudson Meadows demands judgment against
Defendants jointly, severally and/or in the alternative:

(A) Declaring Defendants to be liable to Plaintiff
pursuant to Section 113(f) (1) of CERCLA, 42 U.S.C. § 9613 (f) (1),
for contribution to the necessary costs of response incurred and
to be incurred by Plaintiff regarding the Property, together with
lawful interest thereon;

(B) Ordering that Defendants, jointly, severally and
in the alternative, to immediately pay to Plainéiff their share
of contribution for response costs thus far incurred by Plaintiff,
together with lawful interest thereon;

(C) Ordering Defendants to pay Plaintiff its costs of
suit, including reasonable attorneys’ fees and disbursements; and

(D) For such other and further relief as this Court may
deem just, equitable and appropriate.

COUNT THREE
CONTRIBUTION AND INDEMNITY

1. Plaintiff repeats and realleges each and every
allegation in the foregoing paragraphs and Counts as if set forth
at length herein.

2. Each and every Defendant is strictly liable, jointly,
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severally and in the alternative, to Plaintiff for any and all
costs incurred and to be incurred by Plaintiff related to the
Property, including but not limited to remedial, removal and other
response costs and are, thus, liable over to said parties for
indemnity and/or contribution under federal and applicable state
law for all costs incurred and to be incurred by Plaintiff related
to the Property.

WHEREFORE, Plaintiff Hudson Meadows demands judgment against
Defendants jointly, severally and/or in the alternative:

(A) Declaring Defendants to indemnify Plaintiff and/or
contribute to Plaintiff for all removal, remedial and other
response costs which Plaintiffs have incurred and will continue
to incur related to the Property, together with léwful interest
thereon;

(B) Ordering Defendants, jointly, severally and in the
alternative, to pay to Plaintiff all removal, remedial and other
response costs already incurred or, alternatively, contribute to
such costs incurred by Plaintiffs in an amount to be determined
by this Court, together, together with lawful interest thereon;

(C) Declaring Defendants strictly liable, jointly,
severally and in the alternative to pay Plaintiff for all future
removal, remedial and other response costs which may be incurred
by Plaintiff in full or, alternatively, in accordance with
cqntribution to be determined by this Court, together with the
iawful Ordering Defendants to pay Plaintiff its costs of suit,

including reasonable attorneys’ fees and disbursements; and
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(D) For such other and further relief as this Court may
deem just, equitable and appropriate.
COUNT FOUR
NEGLIGENCE

1. Plaintiff repeats and realleges each and every
allegation in the foregoing paragraphs and Counts as if set forth
at length herein.

2. Defendants owed Plaintiff a duty of care to handle,
transport and/or ship any and all hazardous substances generated
by them to the Property in suitable and acceptable condition for
treatment, storage and/or disposal so aé to prevent any harm or
injury to public health and welfare and to the environment.

3. Defendants negligently caused or permitted hazardous
substances to be released by their negligent handling of .same so
as to allow the release or threat of release of hazardous
substances as the Property. Defendants knew or should have known
that the manner in which they conducted these activities in
relation to the Property could forseeably cause the release of
hazardous substances.

4. As a direct and proximate result of Defendants’
negligence, Plaintiff has suffered and will continue to suffer
damages, including but not limited to, the expenditure of removal,
remedial and other response costs at and from the Property.

WHEREFORE, Plaintiff Hudson Meadows demands judgment against
Defendants jointly, severally and/or in the alternative:

(A) Declaring Defendants to be liable to Plaintiff for
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negligence;

(B) Ordering Defendants, jointly, severally and in the
alternative, to immediately reimburse Plaintiff for all removal,
remedial and other response costs related to the Property already
incurred or to be incurred, together with lawful interest thereon;

(C) Declaring that Defendants shall pay to Plaintiff
immediately upon Plaintiff’s request, all removal, remedial and
other response costs and aamages related to the Property which
may, in the future, be incurred and/or suffered by Plaintiff as
the result of Defendants’ negligence, including and together with
lawful interest thereon;

(D) Ordering Defendants to pay each Plaintiff its costs
of suit, including reascnable attorney’s fees and disbursements;
and

(E) For such other and further relief as this Court may
deem just, equitable and appropriate.

COUNT FIVE
JOINT TORTFEASORS ACT
1. Plaintiff repeats and realleges each and every

allegation in the foregoing paragraphs and Counts as if set forth

at length herein.
2. The New Jersey Joint Tortfeasors Act, N.J.S.A. 2A:53A-1

et seq., (the NJJTA") provides for the right of contribution among

joint tortfeasors.
3. Notwithstanding the fact that Plaintiff disclaims and

denies any liability for any and all damages related to the
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Property, Plaintiff is entitled to and hereby requests
contribution from Defendants pursuant to the NJJTA, to the extent
that any judgment, damages, costs or payments are recovered
against or incurred by them.
WHEREFORE, Plaintiff Hudson Meadows demands judgment
against Defendants jointly, severally and/or in the alternative:
(A) Declaring Defendants liable to Plaintiff pursuant
to the terms and strictures of the New Jersey Joint Tortfeasors
Act, for any judgment, damages, costs or payments assesses against
the Plaintiff herein which damages, costs or payments are related
to any of Defendants’ activities relating to the Property,
together with lawful interest thereon;
(B) Ordering Defendants to pay Plaintiff its costs of
suit, including reasonable attorney’s fees and disbursements; and
(C) For such other and further relief as this Court may
deem just, equitable and appropriate.
COUNT SIX
NEW JERSEY SPILL COMPENSATION AND CONTROL ACT

1. Plaintiff repeats and realleges each and every
allegation in the foregoing paragraphs and Counts as if set forth
at length herein.

2. The New Jersey Spill Compensation and Control Act,
N.J.S.A. 58:10-23.11, et seq. (the "Spill Act"), prohibits the
unauthorized discharge of petroleum products and other hazardous
substances within the State of New Jersey. |

3. "Hazardous substances" are defined under the Spill Act,
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N.J.S.A. 58:10-23.11b(k) to include petroleum products as well as
the list of hazardous substances adopted by the EPA pursuant to
Section 311 of the Federal Water Pollution Control Act of 1972,
Pub. L. 92-500, as amended by the Clean Water Act of 1977, Pub.
L. 95-217, 33 U.S.C. §§ 1251, et seg. and the list of hazardous
substances adopted by the EPA pursuant to Section 101 of CERCLA,-
Pub. L. 96-510, 42 U.S.C. §§ 9601, et segq.

4. Pursuant to N.J.S.A. 58:10-23.11g, any person who has
discharged a hazardous substances, or is in any way responsible
for any hazardous substance, shall be strictly liable, jointly or
severally, without regard for fault, for all clean-up and removal
costs no matter by whom incurred.

5. On January 10, 1992, the Spill Act was amended to
provide a cause of action to any private party who remediates and
removes a discharge of a hazardous substances against all other
discharges and persons in any way responsible for such discharge,
N.J.S.A. 58:10-23.11f(a) (2).

6. Defendants as generators and transporters of hazardous
substances to the Property are persons "in any way responsible"
for said hazardous substances which have been dischargeq within
the State of New Jersey.

7. Defendants are "persons" as defined under the Spill Act,
N.J.S.A. 58:410-23.11.

8. As a result of said discharges of hazardous substances
ae the Property, Defendants are étrictly liable to Plaintiff,

jointly, severally and/or in the alternative for the cleanup and
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removal of all discharge of hazardous substances at and from the
Property.

WHEREFORE, Plaintiff Hudson Meadows demands judgment
against-Defendants jointly, severally and/or in the alternative:

(A) Declaring that Plaintiff is entitled to
contribution and indemnification frOm Defendants for costs and
damages as a direct and proximate result of Defendants’ release
and discharge of hazardous substances at the subject property,
together with lawful interest thereon;

(B) Declaring that Defendants are liable to Plaintiff
for all injuries and damages related'to'the Property ans suffered
by Plaintiff as a proximate result of Defendants’ failure to
notify the appropriate government agency of said releases and
discharges required by law to be reported, together with lawful
interest thereon;

(C) Ordering Defendants to Pay Plaintiffs all costs and
damages related to the Property which Plaintiff has or will suffer
as the result of Defendants’ release and discharge of hazardous
substances, together with lawful interest thereon;

(D) Ordering Defendants to pay Plaintiff’s costs for
this action including reasonable attorneys’ fees and
disbursements;

(E) Punitive damages; and

(F) For such other and further relief as this Court may
deem just, equitable and appropriate.

COUNT SEVEN
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BAD FAITH CONDUCT BY THE HMDC AND THE HMDC OFFICIALS

1. Plaintiff repeats and realleges each and every
allegation in the foregoing paragraphs and Counts as if set forth
at length herein.

2. In 1986, the Plaintiff submitted to the HMDC a
development plan for the Property.‘

3. The plan contemplated a mixed use development on the
Property consisting of office space a hotel and retail space.

4, In 1993, the Plaintiff submitted to the HMDC a complete
application that met all HMDC criteria for final preliminary
approval.

5. Between 1986 and 1993, the HMDC held meetings and had
communications with the Plaintiff concerning the proposed
development, and requested that the Plaintiff provide to the HMDC
studies and reports dealing with, among other things; engineering,
transportation and site characteristics. Plaintiff’s information
showed that the Property was a developable site.

6. Up until that time, the HMDC did not set forth any
requirement for a clean-up of the Property as a condition
precedent to considering the Plaintiff’s request for approval of
the development plan. Since, as detailed above, the HMDC had
allowed the disposal of at least the oil contaminated soil on the
Lot 14 Parcel and had failed to properly oversee the disposal of
t@at oil contaminated soil or to ensure compliance with conditions
set forth for the disposal, the HMDC was well aware of the

condition of the Property during all of the time that it held
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meetings and communicated with the Plaintiff concerning the
development.

7. In preparing and pPresenting its proposals, the Plaintiff
had anticipated that any clean-up that might be required would be
performed as part of building an approved development. This would
provide the benefit of any needed clean up within the context of
an economically feasible development plan.

8. Plaintiff invested significant amounts of money and
management time into creating the development plan meeting with
and making presentations to the HMDC and responding to the HMDC'’ s
requests for additional information and studies.

9. HMDC then informed the Plaintiff that no further action
would be taken concerning consideration for approval of the
Plaintiff’s development plan until after the Plaintiff had
| completed a clean-up of the Property. The HMDC also brought up
issues as to title to the Lot 15 Parcel. Title issues would not,
however, have blocked the Plaintiff’'s efforts. If those issues
could not have been resolved through adjudication or negotiation,
the Plaintiff would have modified its development plan to use only
the Lot 3 and Lot 14 Parcels.

10. Given the costs involved in a clean-up, the imposition
of such a requirement as a condition precedent had a more serious
effect. Through the new condition, the HMDC was seeking to put
the Plaintiff in the Position of having to make the financial
commltment for a clean up without knowing whether or not it would

be allowed to enjoy the economic benefits of the development .
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11. The HMDC and the HMDC Officials were aware that the
condition precedent would impair the Plaintiff’s ability to
develop and enjoy the economic benefits of the Property.

12. On information and belief, the HMDC has not imposed on
other developers the same restriction and condition precedent that
have been imposed on the Plaintiff.

13. Subsequently, the Plaintiff was given reason to believe
that the HMDC Officials acﬁing as themselves and through the HMDC,
had imposed different and more stringent conditions on the
Plaintiff.

14. These acts were taken by the HMDC and the HMDC Officials
in bad faith and as a way of improperly preventing the Plaintiff
from developing the Property and from enjoying the economic
benefits of the Property.

15. The acts of the HMDC and the HMDC Officials were a part
of a larger scheme to prevent the Plaintiff from developing any
of its properties within the Meadowlands area.

16. The successful development of the Property would have
enhanced the Plaintiff’s credibility and given it experience and
a track record of success in developing projects in the
Meadowlands that would benefit the Plaintiff in developing its
other Meadowlands properties.

17. The HMDC and the HMDC Officials acted and are continuing
to act intentionally and in bad faith in an effort to damage the
Plaintiff and its business.

18. The conduct of the HMDC and-the HMDC Officials has
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damaged and is continuing to damage the Plaintiff.

19. The Plaintiff is entitled to money damages and for
injunctive relief to prevent the HMDC and the HMDC Officials from
continuing their bad faith conduct.

WHEREFORE, Plaintiff Hudson Meadows demands judgment
against the HMDC and its officers and the HMDC Officials for the
following relief:

(A) A mandatory injunction directing the HMDC to
favorably rule on the Plaintiff’s development application;

(B) An Order barring any of the HMDC Officials from
participating in, cbmmenting on or in any way interfering with the
approval of Plaintiff’s development application and from otherwise
hindering the Plaintiff concerning the application or subsequent
development of the Property; v

(C) Compensatory damages;

(D) Punitive damages; and

(E). For such other and further relief as this Court may
deem just, equitable and appropriate.

COUNT EIGHT
ESTOPPEL

1. Plaintiff repeats and realleges each and every
allegation in the foregoing paragraphs and Counts as if set forth
at length herein.

2. In 1986, the Plaintiff submitted to the HMDC a
development plan for the Property. The plan contemplated a miied

use development on the Property consisting of office space, a
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hotel and retail space.

3. Between 1986 and 1993, the HMDC held meetings and had
communications with the Plaintiff concerning the proposed
development, and requested that the Plaintiff provide to the HMDC
studies and reports dealing with, among other things, engineering,
transportation and site characteristics. Plaintiff’s information
showed that the Property was a developable site.

4. In reasonable reliance on the statements and
representations of the HMDC, Plaintiff invested significant
amounts of money and management time into the development plan,
obtaining the additional information requested by the HMDC and
commissioning the additional studies requested by the HMDC.

5. In 1993, the Plaintiff submitted to the HMDC a complete
application that met all HMDC criteria for final preliminary
approval.

6. Up until that time, the HMDC did not set forth any
requirement for a clean-up of the Property as a condition
précedent to considering the Plaintiff’s request for approval of
the development plan. Since, as detailed above, the HMDC had
allowed the disposal of at least the oil contaminated soil on the
Lot 14 Parcel, the HMDC was well aware of the condition of the
Property during all of the time that it held meetings and
communicated with the Plaintiff concerning the development.

‘ 7. In preparing and presenting its proposals, the Plaintiff
had anticipated that any clean-up that might be required would be

performed as part of building an approved development. This would
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provide the benefit of any needed clean up within the context of
an economically feasible development plan.

8. On infqrmation and belief, the HMDC has not imposed on
other developers the same restriction and condition precedent that
have been imposed on the Plaintiff.

9. The HMDC’s change in position to impose the different
and more stringent condition on the Plaintiff damaged the
Plaintiff and prevented the Plaintiff from developing the Property
and from enjoying the economic benefits of the Property.

10. The HMDC's acts were a part of a larger scheme by the
HMDC and the HMDC Officials to prevent the Plaintiff from
developing any of its properties within the Meadowlands area.

WHEREFORE, Plaintiff Hudson Meadows demands judgment
against the HMDC and its officers and the HMDC Officials for the
following relief:

(A) Barring the HMDC from imposing a clean up as a
condition precedent to considering Plaintiff’s development plans;

(B) A mandatory injunction directing the HMDC to
favorably rule on the Plaintiff’s develqpment application;

(C) An Order barring any of the HMDC Officials from
participating in, commenting on or in any way interfering with the
approval of Pléintiff's development application and from otherwise
hindering the Plaintiff concerning the application or subsequent
development of the Property;

- (D) Compensatbry damages;

(E) Punitive damages; and
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(F) For such other and further relief as this Court may
deem just, equitable and appropriate.
COUNT NINE
CONSPIRACY BY THE HMDC OFFICIALS
1. Plaintiff repeats and realleges each and every
allegation in the foregoing paragraphs and Counts as if set forﬁh
at length herein.
2. The Plaintiff owns other valuable property within the
'Meadowlands District and subject to the jurisdiction of the HMDC,
including property known as the Keegan landfill.
3./ The Plaintiff has submitted development plans conéerning
the Keegan property, which plans involve several million square

feet of commercial and mixed use space.

4, This would be one of the largest developments in the
Meadowlands.
5. In addition, Hudson Meadows has control over 350

(approximate) acres of wetlands that have valuable wetlands
mitigation rights

6. The HMDC and the HMDC officialsvhave acted over a period
of years to improperly use zoning and solid waste authority and
other means to attempt to condemn and take control of these
valuable properties, through various guises including claiming a
public use as a solid materials handling complex (landfill).

7. When those efforts were thwarted by, among other things,
public opposition and changes in solid waste laws, the HMDC

continued to improperly attempt to wrest control of the
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Plaintiff’s meadowlands properties.

8. The HMDC Officials have acted in concert in an
intentional scheme to deprive Plaintiff of its property rights and
to take control of the Plaintiff’s property.

9. As a part of that larger conspiracy and scheme, the HMDC
Officials conspired to prevent the_Plaintiff from developing the
Diamond Head Property, as detailed above.

10. The HMDC Officials acted in concert to damage the
Plaintiff and its business.

11. The conduct of the HMDC Officials has aamaged and is
continuing to damage the Plaintiff.

12. The Plaintiff is entitled to money damages and for
injunctive relief to prevent the HMDC Officials from continuing
in their efforts to damage the Plaintiff.

WHEREFORE, Plaintiff Hudson Meadows demands judgment
against the HMDC Officials for the following relief:

(A) An Order barring any of the HMDC Officials from
participating in, commenting on or in any way interfering with the
approval of Plaintiff’s development application and from otherwise
hindering the Plaintiff concerning the application or subsequent
development of the Property;

(B)A Compensatory damages;

(C) Punitive damages; and

(D) For such other and further relief as this Court may
deem just, equitable and appropriate.

COUNT TEN
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female owners and officers.

8. Under the SAMP Preferred Alternative Development Plan,
‘which sets forth the HMDC's most favored plan for all future
development in the meadowlands district, virtually all of the
major development projects go to the male owned or controlled
developers.

9. The HMDC and the HMDC Officiais have favored the male
owned or controlled deveiopers by proposing in the SAMP, and
otherwise, to zone those properties so as to permit them to build
valuable developments while seeking to condemn the Plaintiff’s
(female owned and controlled) properties, turn them into landfills
and/or to take control of those properties for the benefit of
themselves and other private developers.

10. The conduct of the HMDC and the HMDC Officials was
motivated by animosity and discrimination towards the Plaintiff
because of its female ownership and control.

11. The conduct of the HMDC and the. HMDC Officials is in
violation of federal anti-discrimination statutes, including, but
not limited to 15 U.S.F. § 631 (h). ‘

12. The Plaintiff is entitled to money damages and for
injunctive relief to prevent the HMDC and the HMDC Officials from
continuing in.their discriminatory acts and in their efforts to
damage the Plaintiff.

WHEREFORE, Plaintiff Hudson Meadows demands judgment
against the HMDC and the HMDC Officials for the following relief:

(A) A mandatory injunction directing the HMDC to
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favorably rule on the Plaintiff’s development application;

(B) An Order barring any of the HMDC Officials from
participating in, commenting on or in any way interfering with the
approval of Plaintiff’s development application and from otherwise
hindering the Plaintiff concerning the application or subsequent
development of the Property;

(C) Compensatory damageé;

(D) Punitive damages; and

(E) For such other and further relief as this Court may

deem just, equitable and appropriate.
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DEMAND FOR JURY TRIAL

Plaintiff demands trial by jury.

Dated: November/7) , 1997
Hackensack, New Jersey

HUDSOND -

Respectfully supbmitted,

PASSAMANO & HUNT, P.C.

‘560 Hudson Street

Hackensack, New Jersey 07601
(201) 229-0707
Attorneys for Plaintiff

/!

By: i L
'-,[T,//Passamano




Ralph J. Lamparello, Esq. (RL-9339)

Thomas R. Kobin, Esq. (TK-5296)

CHASAN, LEYNER, BARISO & LAMPARELLO
A Professional Corporation

300 Harmon Meadow Boulevard

Secaucus, New Jersey 07094

(201) 348-6000

Our File No.: 12170-5447

Attorneys for Defendant Town of Kearny

 TRANSPORTATION; MONSANTO

UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

HUDSON MEADOWS URBAN
RENEWAL CORP., a
Corporation of the State of New
Jersey, f/k/a Mimi Urban Renewal
Development Corp., :

Civil Action No. 97-5727 (JAG)

Plaintiff, .3

vs'

HACKENSACK MEADOWLANDS : ANSWER TO AMENDED COMPLAINT,
DEVELOPMENT COMMISSION; a : AFFIRMATIVE DEFENSES, '
Body Corporate and Politic of the : CROSSCLAIMS, AND

State of New Jersey and certain ofits : COUNTERCLAIMS

officers, officials and employees;

particularly Anthony Scardino, :

Thomas Marturano and Robert
Ceberio; STATE OF NEW JERSEY,
DEPARTMENT OF

COMPANY; AMERICAN
ALUMINUM COMPANY;
CLARKSON AND FORD CO;
FALKE ENGINE REBUILDING
CORPORATION; FALKE
CORPORATION; GAYTON
LUCCHI TOOL COMPANY; G&L
TOOL COMPANY; RED DEVIL,
INC.; TEXACO, INC.; PRENTICE-
HALL CORPORATION SYSTEM I;
ACTION PLASTIC COMPANY
DIVISION OF DART INDUSTRIES;
BEACON DIE MOLD, INC.; :
CAMPTON TOOL AND DIE :
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INC.; ARROW PLASTICS

COMPANY; DESIGN AND
MOLDING SERVICES; DIGITAL
COMPUTER CONTROLS; EINSON-

- FREEMAN DETROY

CORPORATION; FOREMOST
MANUFACTURING COMPANY,
INC.; CARMET COMPANY,
AMCAR DIVISION;
INTERNATIONAL TELEPHONE
AND TELEGRAPH
CORPORATION/ITT MARLOW;
GERRIT BEKKER AND SONS,

CORPORATION; ROBERT MORE
WASTE OIL SERVICE; DEPALMA
OIL COMPANY; DIAMOND HEAD :
OIL REFINING COMPANY, INC,;

(X} LX] .0 LX)

- PSC RESOURCES, INC.; PHILLIPS :

SCREW COMPANY, INC.; AG-MET:
OIL SERVICE, INC.; NEWTOWN :
REFINING CORPORATION;

REFINEMENT INTERNATIONAL
COMPANY; CRESCENT :
CONSTRUCTION COMPANY, :
INC.; ELLDORER CONTRACTING :
COMPANY; ROBERT MAHLER, an:
Individual; EMPIRE SOCCER :
CLUB; METROSTARS; the TOWN :
OF KEARNY; PETER McINTYRE; :
and JOHN DOES 1 through 100, said :
names being fictitious;

L[] .0 as

Defendants. :

ANSWER TO AMENDED COMPLAINT
Defendant, Town of Keany (“Keamny”), having its principal place of business located at
402 Kearny Avenue, Kearny, Hudson County, New Jersey 07032, by way of Answer to

. .,
plaintiff's Amended Complaint, says:




JURISDICTION AND VENUE

1. Because § 1 s;ets forth only legal conclusions, Kearny neither admits nor denies
same.

2. Because ] 2 sets forth only legal conclusions, Kearny neither admits nor denies
same.

3. Kearny admits that real property at issue in the Amended Complaint is located in
Kearny, New Jersey, that Kearny conducts business in New Jersey and that venue in the United
State District Court for the District of New Jersey is proper. Kearny is without knowledge or
information sufficient to form a belief as to the truth of the remaining avefrnents set forth in § 3.

PARTIES

4 - 40. Keamy is without knowledge or information sufficient to form a belief as to the
truth of the averments set forth in {{ 4 through 40. |

41.  Keamy admits the averments set forth in § 41.

. 42,  Keamny admits the aven.nents set forth in ] 42.

43.  Keamny is without knowledge or information sufficient to form a belief as to the

. truth of the avermm.ts set forth in § 43.

44. Because § 44 sets forth only legal conclusions, Kearny neither admits nor denies

same.

THE DIAMOND HEAD PROPERTY
45.  Kearny is without knowledge or information sufficient to form a belief as to the
truth of the averments set forth in ] 45.
8

46. i(eamy is without knowledge or information sufficient to form a belief as to the

truth of the averments set forth in § 46.




47.  Keamy is without knowledge or information sufficient to form a belief as to the
truth of the averments set forth in ] 47.

48.  Kearny denies the averments set forth in ] 48.

A.  Block285,Lot3.

49 - 54. Kearny is without knowledge or information sufficient to form a belief as to
the truth of the averments set forth in {{ 49 through 54.

55. The averments in § 55 regarding ‘“hazardous substances” pursuant to the
Comprehensfve Environmental Response, Compensation and Liability Act (“CERCLA™)
constitute plaintiff’s conclusions of law. Accordingly, it is inappropriate to either admit or
deny same. Kearny is without knowledge or information sufficient to form a belief as to the
truth of the remaining averments set forth in § 55.

56.  Because Y 56 sets forth only legal conclusions, Kearmny neither admits nor denies
same.

57. Keamy denies the averments set forth in q 57 with respect to Kearny. Keamy is
without knowledge or information sufficient to form a belief as to the truth of th‘e remmmng
averments set forth-in 957.

B.  Block285,Lot14,

58.  Kearny denies the averments set forth in § 58.

59. Keamy is without knowledge or information sufficient to form a belief as to the
truth of the é.v_ennents set forth in | 59 regarding whether Kearny is the owner of Block 285,

Lot 14, Kearny admits that the tax records for Kearny reflect that Kearny is the record owner of

8,
Block 285, Lot 14.
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60.  Kearny admits the averment set forth in { 60.

61.  Keamy denies the averment set forth in { 61.

62 - 65. Kearny is without knowledge or information sufficient to form a belief as
to the truth of the averments set forth in Y 62 through 65. |

66. Because 9 66 sets forth only legal conclusions, Keamy neither admits nor denies
same.

67. Kearny is without knowledge or information sufficient to form a belief as to the
truth of the averments set forth in § 67.

C.  Block285, Lot 15,

68. v Keamny denies the averments in § 68 regarding plaintiff having any leasehold
rights to Block 285, Lot 15. Kearny is without knowledge or information sufficient to form a
belief as to the truth of the averments set forth in § 68 regarding whether Kearny was at one
time the owner of Block 285, Lot 15. Keamny admits that the tax records for the Town of
Kearny reflect that the Town is the record owner of Block 285, Lot 15.

69.  Kearny is without knowledge or information sufficient to form a belief as to the
truth of the avermqnis set forth in § 69.

70.  Kearny admits the averments set forth in § 70.

71.  Kearny denies the averment set forth in § 71.

72.  Kearny is without knowledge or information sufficient to form a belief as to the
truth of the a?ex;ments set forth in § 72. |

73.  Keamy is without knowledge or information sufficient to form a belief as to the

s,
truth of the averments set forth in § 73.




74.  Because { 74 sets forth only legal conclusions, Kearny neither admits nor denies
same.

75.  Keamny is without knowledge or information sufficient to form a belief as to the
truth of the averments set forth in § 75.

76 - 81. Because ] 76 through 81 set forth only legal conclusions, K&my
neither admits nor denies same.

82-85. Kearny is without knowledge or information sufficient to form a belief as
t§ the truth of the averments set forth in ] 82 through 85.

86.  Because { 86 sets forth only legal conclusions, Keamny neither admits nor denies

same.

1. Kearny reasserts its responses to the prior paragraphs of plaintiff's Amended
Complaint as if set forth af length herein.

2. Because Count One, { 2 sets forth only legal conclusions, Kearny neither admits
nor denies same.

3. Kearny denies the averments set forth in Count One, §3. To the extend that 3
sets forth legal conclusions, Kearny neither admits nor denies same. |

WHEREFORE, Keammy demands judgment, dismissing plaintiff’s Amended

Complaint, toéether with attorney’s fees and costs of suit.




COUNT TWO

1. Kearny reasserts its responses to the prior paragraphs of plaintiff's Amended
Complaint as if set forth at length herein.
2. Because Count Two, { 2 sets forth only legal conclusions, Kearny neither admits
nor denies same.
3. Kearny denies the averments set forth in Count Two, 3. To the extent that ] 3
sets forth only legal conclusions, Kearny neither admits nor denies same.
WHEREFORE, Keamy demands judgment, dismissing plaintif’s Amended
Complaint, together with éttomey's fees and costs of suit.
- COUNT THREE
nde
1. Kearny reasserts its responses to the prior paragraphs of plaintiff's Amendéd
Complaint asr if set forth a; length herein.
2. Kearny denies the averments sét forth in Count Three, 2. To the extent that §
2 sets forth only legal conclusions, Kearny neither admits nor denies same.
WHEREFORE, Keamy demands judgment, dismissing plaintif’s Amended
Complaint, together with attorney’s fees and costs of suit.
COUNT FOUR
(Negligence)
1.  Keamy reasserts its responses to the prior paragraphs of plaintiff's Amended

Complaint as if set forth at length herein.




2-4. Keamy denies the averments set forth in Count Four, {{ 2 through 4. To the
extent that ] 2 thrc;ugh 4 set forth only legal conclusions, Kearny neither admits nor denies
same.

WHEREFORE, Kearny demands judgment, dismissing plaintiff's Amended
Complaint, together with attorney’s fees and costs of suit.

COUNT FIVE
(Joint Tortfeasors Acf)

1. Keamy reasserts its responses to the prior paragraphs of plaintiﬁ"s Amended
Complaint as if set forth at length herein.

2. Because Count Five, ] 2 sets forth only legal conclusions, Kearny neither admits
nor denies same.

3. Keamny denies the averments set forth in Count Five, § 3. To the extent that ] 3
sets forth only legal conclusions, Kearny neither admits nor denies same.

WHEREFORE, Keamy demands judgment, dismissing plaintiffs Amended

Complaint, together with attorney’s fees and costs of suit.

1. Kearny reasserts its responses to the prior paragraphs of plaintif©’s Amended
Complaint as if set forth at length herein.
2-5. Because Count Six, {f 2 through 5 set forth only legal conclusions, Kearny

neither admits nor denies same.

N

6. keamy denies the averments set forth in Count Six, 6. To the extent that § 6

sets forth only legal conclusions, Kearny neither admits nor denies same.

8




WHEREFORE, Keamy demands judgment, dismissing plaintiffs Amended

Complaint, together with attorney’s fees and costs of suit.

COUNT NINE

1. Kearny reasserts its responses to the prior paragraphs of plaintiff’s Amended
Complaint as if set forth at length herein.
2-6. Keamy is without knowledge or information sufficient to form a belief as to the
truth of the averments set forth in Count Nine, {{ 2 through 6.
7. Keamny dénies the averments set forth in Count Nine, § 7.
8 - 18. Keamy is without knowledge or information sufficient to form a belief as to the
truth o.f the averments set forth in Count Nine, Y 8 through 18.
A. Bad faith by the HMDC in interfering with the plaintiff’s contractual rights
' and attempting to improperly condemn the plaintif’s property and gain
control of plaintiff’s wetlands areas for the benefit of other private parties.
19-40. Keamny is without knowledge or information sufficient to form a belief as to the
truth of the averments set forth in Count Nine, 1Y 19 through 40. To the extent that 7§ 19
through 40 set forth only legal conclusions, Keamny neither admits nor denies same.
| 41.  Kearny admits that in 1992, Kearny passed a resolution opposing the opening of
the Keegan Landfill. Keamny is without knowledge or information sufficient to form a belief as
to the truth of the remaining averments set forth in Count Nine, § 41.

42-45. Kearny is without knowledge or information sufficient to form a belief as to the

truth of the av;'rments set forth in Count Nine, q{ 42 through 45

10




|

WHEREFORE, Keamy demands judgment, dismissing plaintiffs Amended

Complaint; together with attorney’s fees and costs of suit.
COUNT TEN
(Conflict of Interest)

1. Keamy reasserts its responses to the prior paragraphs of plaintifi’s Amended
Complaint as if set forth at length herein.

2. Kearny denies the averments set forth in Count Ten, 2 regarding applications
pending before the HMDC. Keamy is without knowledge or information sufficient to form a
belief as to the truth of the remaining averments set forth in Count Ten, § 2.

3-9. Keamy is without knowledge or information sufficient to form a belief as to the
truth of the averments set forth in Count Ten, ] 3 through 9.

WHEREFORE, Keamy demands judgment, dismissing plaintiff’s Amendéd
Complaint, together with attorney’s fees and costs of suit.

COUNT ELEVEN
(Improper Taking)

1. Kegriy reasserts its responses to the prior paragraphs Aof plaintiff's Amended
Complaint as if set forth at length herein.

2 - 13. Keamy is without knowledge or information sufficient to form a belief as to the
truth of the averments set forth in Count Eleven, {{ 2 through 13.

WHEREFORE, Kearny demands judgment, dismissing plaintiffs Amended

Complaint, together with attorney’s fees and costs of suit.

s,
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6. Keamy admits that defendant Mclntyre is the Mayor of Keamy. Kearny is
without knowledge or information sufficient to form a belief as to the truth of the remaining
averments set forth in Count Thirteen, | 6.

7. Keamy i; without knowledge or information sufficient to form a belief as to tﬁe
truth of the averments set forth in Count Thirteen, § 7.

8. Keamny denies the averments set forth in Count Thirteen, § 8, as they relate to
this defendant. Kearny is without knowledge or information sufficient to form a belief as to the
remaining averments set forth in Count Thirteen, § 8.

9 - 10. Kearny is without knowledge or information sufficient to form a belief as to the
truth of the averments set forth in Count Thirteen, §{ 9 and 10.

11.  Kearny denies the averments set forth in Count Thirteen, § 11.

12.  Kearny is without knowledge or information sufficient to form a belief as to the

truth of the averments set forth in Count Thirteen, 9 12.

13.  Kearny denies the truth if those averments which relate to the Kearny, and

Kearny is without knowledge or information sufficient to form a belief as to the truth of the

' remaining averments set forth in Count Thirteen, § 13.

14,  Keamy admits that representatives of the Metrostars preliminarily discussed the
possibility of constrﬁcting a soccer stadium in the Town of Kearny with the Kearny Town
Council. Kearny denies that these discussions constitute negotiations.

15.  Keamy is without knowledge or information sufficient to form a belief as to the
truth of the averments set forth in Count Thirteen, § 15.

.

16. kcamy is without knowledge or information sufficient to form a belief as to the

truth of the averments set forth in Count Thirteen, § 16.

13




17.  Keamny denies the averments set forth in Count Thirteen, § 17. To the extent
that 17 sets forth legal conclusions, Kearny neither admits nor denies same.

18.  Keamny is without knowledge or information sufficient to form a belief as to the
truth of the averments set forth in Count Thirteen, § 18.

19.  Kearny denies the averments set forth in Count Thirteen, { 19, as they relatéf to
this defendant. Kearny is without knowledge or information sufficient to form a belief as to the
remaining averments set forth in Count Thirteen, § 19.

20.  Keamy denies the averments set forth in Count Thirteen, § 20, as they relate to

this defendant. Kearny is without knowledge or information sufficient to form a belief as to the

remaining averments set forth in Count Thirteen, 9 20.

21.  Kearny denies the averments set forth in Count Thirteen, § 21.

22.  Kearny admits that it has a financial interest m the properties at issue in this
litigation. Kearny denies the remaining avgrments set forth in Count Thirteen, § 22, as they
relatg to this defendant. Kearny is without knowledge or information sufficient to form a belief
as to the remaining averments set forth in Count Thirteen, ] 22. |

23 - 25.. Kearny denies the averments set forth in Count Thirteen, § 23 through 25, as
they relate to this defendant. Kearny is without knowledge or information sufﬁcient to form a
belief as to the remaining averments set forth in Count Thirteen, 1§ 23 through 25.

WHEREFORE, Kearny demands judgment, disrﬁissing plaintiffs Amended

Complaint, together with attoney’s fees and costs of suit.

14




12.  Kearny is without knowledge or information sufficient to form a belief as to the
truth of the averments set forth in Count Fourteen, { 12.

13.  Kearny denies the truth of those averments which relate to the Town of Keamny
and is without knowledge or information sufficient to form a belief as to the truth of the
remaining averments set forth in Count Fourteen, § 13.

14.  Kearny admits that representatives of the Metrostars preliminarily discussed the
possibility of constructing a soccer stadium in the Town of Kearny with the Kearny Town
Council.’ Keamy denies that theée discussions constitute negotiations.

15. Keamy is without knowledge or information sufficient to form a belief as to the
truth of the averments set forth in Count Fourteen, § 15.

16.  Keamny is without knowledge or information sufficient to form a belief as to the
truth of the averments set forth in Count Fourteen, § 16.

17. Keamny denies the averments set forth in Count Fourteen, § 17. To the extent
thaf 9 17 sets forth legal conclusions, Kearny neither admits nor denies same.

18.  Keamny is without knowledge or information sufficient to form a belief as to the
truth of the averments set forth in Count Fourteen, { 18. |

19. Keamny denies the averments set forth in Count Fourteen, § 19.

20. Keamy is without knowledge or information sufficient to form a belief as to the
truth of the averments set forth in Count Fourteen, { 20.

21.  Keamy denies the averments set forth in Count Fourteen, § 21. To the extent
that § 21 sets forth legal conclusions, Kearny neither admits nor denies same.

22. ~'Keamy admits that it has a financial interest in the properties at issue in this

litigation. Keamny denies the remaining averments set forth in Count Fourteen, { 22 as they

16




COUNT SIXTEEN

1. Keamy reasserts its responses to the prior paragraphs of plaintifP’s Amended
Complaint as if set forth at length herein.

2 - 10. Kearny is without knowledge or information sufficient to form a belief as to the
truth of the averments set forth in Count Sixteen, 1§ 2 through 10.

11-12. The averments in these paragraphs constitute the plaintiff's conclusions
of law or assertions regarding the legal iriterpretation of the alleged actions of the defendants,
which concl'usions or interpretations are at issue in this proceeding. Accordingly, it is
inappropriate to either admit or deny them. |

‘'WHEREFORE, Kearny demands judgment, dismissing plaintiff's Amended

Complaint, together with attorney’s fees and costs of suit,

AFFIRMATIVE DEFENSES

FIRST AFFIRMATIVE DEFENSE
Plaintiff has failed to set forth a cause of action upon which relief can be granted.

SECOND AFFIRMATIVE DEFENSE

Plaintif’s Amended Complaint is barred by the doctrine of unclean hands.

Plaintiff’s Amended Complaint is barred by the equitable defense of laches.

18




Plaintiff’s claims set forth in the Amended Complaint for joint and several liability are
barred because the acts or omissions of the plaintiff and other defendants were separate and
distinct from the acts or omissions of Kearny, and the harm allegedly caused by the acts and

omissions of the plaintiff, other defendants and Kearny is separate and divisible.

Kearny had neither actual nor constructive knowledge of the conditions described by
plaintiff within sufficient time prior to the alleged damages so as to have taken measures to

protect against same, and is thus, immune from liability pursuant to N.J.S.4. 59:4-2 and -3.

The Amended Complaint is barred by the doctrine of res judicata.

SEVENTEENTH AFFIRMATIVE DEFENSE

The Amended Complaint is barred by the doctrine of collateral estoppel.

The Amended Complaint is barred by the entire controversy doctrine.

With respect to Counts 1 through 7, any rights plaintiff may have obtained to the

properties by way of purchase or lease were obtained subsequent to the activities alleged in the
Amended Complaint and plaintiff had knowledge or should have known about the alleged
activities. Accordingly, plaintif’s Amended Complaint is barred. By was of example, in
Section 2h, p. 9 of a Master Lease and Option Agreement executed by plaintiff and Keamy,
plaintiff aﬁn;{aﬁyely acknowledges that more than 93 acres encompassed in the Lease were

used for dumping.
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Refinement Intemational Company; Crescent Construction Company,- Inc.; Elldorer
Contracting Company; Robert Mahler (collectively “environmental co-defendants™); and says:
COUNT ONE
(Contribution Under 42 U.S.C. § 9613(0)

1. All environmental co-defendants named above are persons who are liable under
42 U.S.C. §§ 9606 & 9607(a) (CERCLA §§ 106 & 107(a)).

- 2. In the event that Kearny is found liable in this proceeding, Keamny is entitled to
contribution under 42 U.S.C. § 9613(f)(1) (CERCLA § 113(f)(1)) from the environmental co-
defendants for response costs that Kearny has incW or will incur in connection with the
property at issue.

WHEREFORE, Kearny demands judgment against the environmental codefm@&,
pursuant tb 42 U.S.C. § 9613(f)(1) (CERCLA § 113(f)(1), for damages, interest, costs, counsel
fees and such other relief as the Court shall deem just and equitable.’

| COUNT TWO
* (Contribution - State Law)

3. Kearny repeats and reasserts the prior paragraphs of its environment Cmésclaim
as if set forth at length herein. |

4. NJSA. 2A:53A-1 et seq., NJS.A. 2A:15-53, and the New Jersey Spill
Compensation and Control Act (“Spill Act”), N.J.S.A. 58:10-23.11(f)(a)(2), grant a right of
contribution among joint tortfeasors.

5. If Kearny is found liable, in whole or in part, either directly or indirectly, for

N, .
damages to the property at issue, then Kearny is entitled to statutory based contribution for
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14.  If Kearny is found liable, in whole or in part, either directly or indirectly, for
&amages to plaintiff for tortious interference, then Kearny is entitled to contribution for
damages incurred or to be incurred as a result of the acts, conduct or omissions of any other
party who is also found liable for damages to plaintiff.

15." As a result of their acts, conduct or omissions, the state law co-defendants are
liable, in whole or in part, for the damages to the plaintiff and are, therefore, liable for

contribution to Kearny for all damages incurred or to be incurred as a result of those damages to

plaintiff.

WHEREFORE, Kearny demands judgment ;gainst the state law co-defendants
pursuant to N.J.S.A. 2A:53A-1 et seq., and N.J.S.A. 2A:15-5.3 for contribution for damages,
interest, costs, counsel fees aﬁd such other relief as the Court shall deem just and equitable.

COUNT SIX
(Indemification)

16.  Kearny repeats and reasserts the prior paragraphs of its state law Crossclaim as if
set forth at length herein.

17.  IfKeamny is liable to plaintiff, as alleged in the Complaint, which Kearny denies,

that liability is passive, secondary and vicarious, whereas the liability of all other state law co-

defendants is active, primary and direct.

18.  Ifplaintiff recovers from Kearny, any damages or any obligation to pay damages
in the future, then Kearny is entitled to be indemnified by the state law co-defendants for all

such damages.

N,
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WHEREFORE, Keamy demands judgment against the state law co-defendants for
indemnification for damages, interest, costs, counsel fees and such other relief as the Court
shall deem just and equitable.

COUNTERCLAIMS
Defendant Kearny, having its primary place of business at 402 Kearny Avenue, Keémy,

New Jersey 07032, by way of Counterclaim, says:

1. Plaintiff asserts that this Court has jurisdiction over this action pursuant to 42
U.S.C. §§ 9607 and 9613 (CERCLA §§ 107 & 113); (ii) federal question jurisdiction, 28 U.S.C.
§ 1331; and (iii) the doctrines of ancillary and pendent jurisdiction.

2. Plaintiff appears to allege, inter alia, that pursuant to the Comprehensivé
Environmental Response, Compensation, and Liability Act (“CERCLA™), Keamy is jointly
and severally liable to plaintiff for past and future costs that plaintiff has incurred or will incur
to clean the property at issue.

| 3. Plaintiff also alleges that Kearny is liable to plaintiff for causes of action arising
out of a purported lease between Kearny and plaintiff.

4, Each of the Counterclaims is a compulsory Counterclaim under Fed. R. Civ. P.
13(a), arising out of the transaction or event that is the subject matter of plaintif°s Amended
Complaint and does not require for its adjudication the presence of third parties over whom this
Couﬁ cannot acquire jurisdiction. In addition, this Coﬁrt has jurisdiction over each
Counterclaim pursuant to the supplemental jurisdiction provided for under 28 U.S.C. § 1367(a).

- 5. ~:I'hts facts which give rise to these Colmtefclaims are so related to the facts and

claims set forth in the Amended Complaint that they form part of the same case or controversy.
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14.

Plaintiff alleges that the disposal of hazardous substances at the property at issue

resulted in a “release” or “threatened release,” as the terms are defined in 42 U.S.C. § 9601(22)

15.

(CERCLA § 101(22)).

Plaintiff is liable or potentially liable pursuant to 42 U.S.C. § 9607 (a)(1) and/or

(a)(2) (CERCLA § 107(a)(1) and/or (a)(2)) for response costs and dﬁmages, incurred or to be

incurred at the property at issue.

16.

Pursuant to 42 U.S.C. § 9613(f)(1) (CERCLA § 113(f)(1)), Kearny is entitled to

contribution from plaintiff for all amounts in excess of Keamy’s fair and equitable share of the

response costs and damages plaintiff has incurred or may incur at the property at issue.

WHEREFORE, Keamny demands judgment against plaintiff as follows:

(a)

®

Without admitting any liability, a declaration, pursuant to 28 U.S.C. §§ 2201 &
2202, 42 US.C. § 9613(f)(1) (CERCLA § 113(H(1)), NJ.AS.A. 58:10-
23.11f(a)(2), N.J.S.A. 2A:53A-1 et seq., and NJ.SA. 2A:15-5.1 & 5.3, that
Keamy is entitled to contribution, diminution and/or indemnification from
plaintiff for all costs and damages for which Keamy is adjudged liable in
connection with the property at issue; and

An order granting Kearny such other relief as the Court may deem equitable

and just.

17.

18.

Kearny repeats and reasserts the prior paragraphs as if set forth at length herein.

~,
The New Jersey Spill Compensation and Control Act (“Spill Act”™) provides, in

pertinent part at N.J.SA. 58:10-23.11g(c), “Any person who has discharged a hazardous
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’ | substance, or is in any way responsible for any hazardous substance, shall be strictly liable,
jointiy and severally, without regard to fault for all cleanup and removal costs no matter by
whom incurred.”
HJ 19.  Plaintiff is a “person” as defined in the Spill Act, N.J.S.4. 58:10-23.11b.

20.  Plaintiff alleges that hazardous substances, as defined in the Spill Act, NJ.SA.
58:10-23.11b, were disposed of at the property at issue.

21.  Plaintiff alleges that disposal of hazardous substances at the property at issue

II constitute or resulted in a “discharge,” as that term is defined in the Spill Act, N.J.S.4. 58:10-

23.11b.
22.  In the event that Keamny is held liable, pursuant to the Spill Act, N.J.S.4. 58:10-
‘ 23.11f, Kearny is entitled to contribution from plaintiff for all amounts in excess of Keamny’s
fair and equitable share of the response costs and damages plaintiff has incurred or will incur at |
the property at issue.
WHEREFORE, Kearny demands judgment against plaintiff as follows:
(@)  Without admitting any liability, a declaration, pursuant to 28 U.S.C. §§ 2201 &
2202, 42 US.C. § 9613(f)(1) (CERCLA § 113(f)(1)), N.JSA. .58:10«
; 23.11f(a)(2), NJ.SA. 2A:53A-1 et seq., and N.J.S.A. 2A:15-5.1 & 53, that
Keamny is entitled to contribution, diminution and/or indemmification from
plaintiff for all costs and damages for which Kearny is adjudged liable in
connection with the properties at issue; and

(®  Anorder granting Keamny such other relief as the Court may deem equitable and

.
‘ just.
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(b)  An order granting Kearny such other relief as the Court may deem equitable and
just.
COUNT FOUR
@mmMnMM)
28.  Keamy repeats and reasserts the prior paragraphs as if set forth at length herein.
29.  Without admitting any liability, if it is determined that Kearny is liable to the
plaintiff for any damages and/or losses alleged within plaintiff’s Amended Complaint, which
allegations are specifically denied, then Keamny’s liability for the acts or omissions causing the
alleged damages is secondary, passive and vicarious only, whereas the liability of plaintiff is
pﬁmary, active and direct.
30.  As a result of the above, any damages for which Kearny may be liable are
chargeable to plaintiff, and Kearny is entitled to indemnification from plainitiff.
WHEREFORE, Kearmny demands judgment against plaintiff as follows:
(a) Without admitting any liability, a declaration, pursuant to 28 U.S.C. §§ 2201 &
2202, 42 US.C. § 9613(!)(1) (CERCLA § 113(f)(1)), NJ.S.A. 58:10-
23.11Ra)(2), NJ.SA. 2A:53A-1 et seq., and N.JSA. 2A:15-5.1 & 5.3, that
Kearny is entitled to contribution, diminution and/or indemnification from
plaintiff for all costs and damages for which Kearny is adjudged liable in
connection with the property at issue; and
®) An order granting Kearny such other relief as the Court may deem equitable and

just.

N,
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COUNT FIVE
(Lease is Void 4b nitio)
d— d

31.  On August 8, 1979, Kearny passed a Resolution which purported to authorize
the execution of a Master Leasing and Option Agreement (“Master Lease™ and Lease
Agreement (“Lease”) between Kearny and Mimi Development Corp. (“Mimi™), predecessor in
interest to plaintiff - Hudson Meadows Urban Renewal Corp. (“Hudson Meadows™) (referredw
to collectively as “plaintiff”).

32.  The Master Lease and Lease required plaintiff to use its best efforts to redevelop
certain properties (“Leased Property”) to generate employment and tax ratables for Kearny.
(Master Leasé, Section 6; Lease, Section 6)

-33.  The Master Lease and Lease were the product of a scheme of bribes made by
plaintiff’s representatives to Kearny Councilmembers.

34.  OnJuly 31,1979, Kearny approved a certain Redevelopment Plan.

35.  The Leased Property is more extensive than the properties declared, or to be
declared, blighted in this Redevelopment Plan. |

36.  The Lease is for a term of 75 years from the Commencement Date, which is
defined as the later of 6 months following the execution of the Lease or the date of receipt of
the necessary permits for the construction of improvements on the Leased Property. (Lease
Section 4; Master Lease, Section 4)

37.  During the nineteen years since the Master Lease and Lease were executed,
plaintiff has f:nled to acquire the necessary' permits for construction of improvements on the

Leased Property, as contemplated by the Redevelopment Plan and the Master Lease and Lease.
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part, to have the Lease and Master Lease declared' void and illegal based on the newly
discovered bribes related to their inception.

45. By Resolution dated May 14, 1986, Kearny purportedly authorized settlement of
the 1984 Action.

46. - The Stipulation of Dismissal for the 1984 Action provided, inter alia: (1)
Hudson Meadows would pay Kearny $500,000 ($200,000 for RICO claims and $300,000 as
additional rént under the Lease) as well as $50,000 in attorney’s fees; (2) Hudson Meadows
would construct a 50,000 square foot,comme;cial—retail building on its “owned or leased land”
'in the Town of Kearny, within 2 years of receipt of buildiﬁg permits and approvals from the
Hackensack Meadowlands Development Commission (“HMDC”); (3) Kearny would recognize
and support the validity of the Lease, as modified by the Se;tlement; (4) neither Jerry Turco nor
Dolores Turco would participate as stockholders, officers or employees of Hudson Meadows;
and (5) Hudson Meadows would use its best efforts to attract the development of a major
league baseball stadium to the Leased Property.
. 47.  On August 25, 1995, Hudson Meadows filed a Complaint, captioned Hudson
Meadows Urban Renewal Development Corp. v. Municipal Sanitary Landfill Authority, et al.,
Superior Court, Hudson County, Chancery Division, Docket No. C-68-95 (the “1995 Action™),

in which Kearny was a named defendant. The Complaint sought an accounting, access to

T —

public records, and contribution for costs of remediation of a landfill on the Leased Property.

48.  The Complaint in the 1995 Action referenced several of the properties involved
in the present lawsuit.
.
~49.  The 1995 Action was dismissed based on the Court’s finding of unclean hands

- by Hudson Meadows.
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than is declared “or to be declared” blighted by the Redevelopment Plan (Block 285, Lot 19;

Block 284, Lot 29; Block 285, Lots 14 & 17; Block 286, Lots 4 & 47).

57.  The Master Lease and Lease are void ab initio based on the failure to comply
with statutory reduirements.
58.  No subsequent event, including the Settlement Agreement from the 1984 Action

between Keamny and Hudson Meadows, has the legal effect of ratifying the void Master Lease

and Lease Agreement.

WHEREFORE, Keamy demands judgment against plaintiff as follows:

(a)
(b)

©
(@
©

59.

60.

Declaring the Lease to be void and of no legal effect and unenforceable;
Ordering Hudson Meadows to immediately vacate all properties that were
allegedly part of the Lease;

Ordering Hudson Meadows to restore said property;

Compensatory damages; and

Attorney’s fees and costs of suit.

COUNT SEVEN
(Rule Against P cnities)
Keamny repeats and reasserts the prior paragraphs as if set forth at length hérein.

Plaintiff’s rights under the Master Lease and Lease do not vest or terminate

within 21 years after the death of an individual alive on the date the Master Lease and Lease

were executed or 90 years after execution.

61.

The Lease and Master Lease violate the New Jersey Rule Against Perpetuities,

.,
N.J.S.A. 46:2F-1 and are, therefore, invalid.
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(d)

As set forth in Section 20 of the Master Lease, plaintiff has failed, at its own

- expense, to promptly comply or cause compliance with all laws, ordinances and

regulations of governmental units, whether or not these were within the
contemplation of the parties at the time of execution of the Lease.

Breach of the Lease

(2)

(®)

(©)

rea

(@

(b)

69.

Plaintiff has failed to pay the required rent, including the failure to pay $4,000
per year in initial rent, and $1,500 per acre per year in operating rent as set forth
in Section 5 of the Lease.

In the 19 years since the Lease arose, plaintiff has failed to use its best efforts to
develop the Leased Property, as set forth in Section 6 of the Lease and in
accordance with the mutual intent of the parties.

- As set forth in Section 19 of the Lease, plaintiff has failed, at its own expense, to

promptly comply or cause compliance with all laws, ordinances and regulations
of governmental units, whether or not these were within the contemplation of the
parties at the time of execution of the Lease.

0 H e e el

Plaintiff has failed to construct a 50,000 square foot commercial-retail building,
as required by § 4 of the Settlement Agreement.

Plaintiff has failed to use its best efforts to attract the development of a major
league baseball stadium to the Town of Keamny, as required by ¥ 7 of the
Settlement Agreement.

Keamy has provided plaintiff with notice of these defaults, as required by

Sections 13 and 14 of the Master Lease and Lease.

70.

Pursuant to Sections 13 and 14 of the Master Lease and Lease, in the event that

these defaults are not cured within 90 days, or their cure is not diligently pursued, the Town has

the right to terminate the Master Lease and Lease and reenter and take possession of the leased

property.

~l
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‘ 71.

Kearny is not in default under the terms of the Master Lease, Lease or

Settlement Agreement.

72.

Kearny has suffered damages due to Hudson Meadows’ breach of the Master

Lease, Lease and Settlement Agreement, including lost tax revenues and lost rent.

WHEREFORE, Kearny demands judgment against plaintiff as follows:

(2)
®)

(c)

(d)

73.

74.

Terminating the Master Lease and Lease;
Ordering plaintiff to immediately vacate all properties that were allegedly part of
the Lease;
Payment of all rent and option payments as required under the Masfer Lease and
Lease from 1979 to the present, together with interest.
Attomney’s fees and costs of suit; and
Such other relief as the Court shall deem just and equitable.

COUNT ELEVEN

(Mutual Mistake)

Kearny repeats and reasserts the prior paragraphs as if set forth at length herein.

Keamy and plaintiff intended that the Master Lease and Lease would terminate

in the event plaintiff was unable to acquire the necessary development permits by a date certain.

75.

Plaintiff has failed to acquire any development permits after more than 19 years.

WHEREFORE, Kearny demands judgment against plaintiff as follows:

(a)
®

Terminating the Master Lease and Lease;

Ordering plaintiff to immediately vacate all properties that were allegedly part of

~'
the Lease;
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(c)  Payment of all rent and option payments as required under the Master Lease and
Lease from 1979 to the present, together with interest.
(d)  Attorney’s fees and costs of suit; and
(¢)  Such other relief as the Court shall deem just and equitable.
COUNT TWELVE
(Contractual Indemnity)

76.  Keamny repeats and reasserts the prior paragraphs as if set forth at length herein.

77.  Inthe event the Court were to hold that there is an enforceable Master Lease and
Leasé between Kearny and plainti_-ff, the Master Lease and Lease contain provisibns whereby
plaintiff has agreed to indemnify and save harmless Kearny from any and all loss, cost, expense
or liability. The indemnity provisions extend to all legal costs and charges Kearny incurs in
obtaining possession from plaintiff after default under the Master Lease or Lease.

78.  Keamny has incurred, and may incur loses, costs, expenses and liability.

WHEREFORE, Keamny demands judgment against plaintiff for all losses, costs,

expenses and liability arising out of any claims asserted in this action.

With respect to any CrossclaimsA against Kearny, Kearny denies the allegations of any
and all Crossclaims. |
RESERVATION OF RIGHTS
Kearny hereby reserves the right to amend its Answer, Afﬁnnanve Defenses,

Crossclaim and Counterclaims as discovery in this proceeding continues and the allegations set

~
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forth in the Amended Complaint are clarified, including but not limited to any environmental

issues concerning the Keegan Property.

Dated: August17,1998

CHASAN, LEYNER, BARISO &
LAMPARELLO, P.C.
Attorneys for Defendant Town of Kearny

THOMAS R. KOBIN, ESQ. (TK 5296)
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Ralph J. Lamparello, Esq. (RL-9339)

Thomas R. Kobin, Esq. (TK-5296)

CHASAN, LEYNER, BARISO & LAMPARELLO
A Professional Corporation

300 Harmon Meadow Boulevard

Secaucus, New Jersey 07094

(201) 348-6000

Our File No.: 12170-5447

Attorneys for Defendant Town of Kearny

- CAMPTON TOOL AND DIE

HUDSON MEADOWS URBAN : UNITED STATES DISTRICT COURT
RENEWAL CORP., a : DISTRICT OF NEW JERSEY
Corporation of the State of New :
Jersey, /k/a Mimi Urban Renewal  : Civil Action No. 97-5727 (JAG)
Development Corp., :

Plaintiff, :

Vs.

HACKENSACK MEADOWLANDS
DEVELOPMENT COMMISSION; a
Body Corporate and Politic of the
State of New Jersey and certain of its
officers, officials and employees;
particularly Anthony Scardino,
Thomas Marturano and Robert °
Ceberio; STATE OF NEW JERSEY,
DEPARTMENT OF
TRANSPORTATION; MONSANTO
COMPANY; AMERICAN
ALUMINUM COMPANY;
CLARKSON AND FORD CO;
FALKE ENGINE REBUILDING
CORPORATION; FALKE
CORPORATION; GAYTON
LUCCHI TOOL COMPANY; G&L
TOOL COMPANY; RED DEVIL,
INC.; TEXACO, INC.; PRENTICE-
HALL CORPORATION SYSTEM I;
ACTION PLASTIC COMPANY
DIVISION OF DART INDUSTRIES;
BEACON DIE MOLD, INC.; -

g

.

(2] (X}
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COMPANY; DESIGN AND :
MOLDING SERVICES; DIGITAL :
COMPUTER CONTROLS; EINSON-:
FREEMAN DETROY :
CORPORATION; FOREMOST
MANUFACTURING COMPANY,
INC.; CARMET COMPANY,
AMCAR DIVISION;
INTERNATIONAL TELEPHONE
AND TELEGRAPH
CORPORATION/ATT MARLOW;
GERRIT BEKKER AND SONS,

INC.; ARROW PLASTICS :
CORPORATION; ROBERT MORE :
WASTE OIL SERVICE; DEPALMA :
OIL COMPANY; DIAMOND HEAD :
OIL REFINING COMPANY, INC.; :
PSC RESOURCES, INC.; PHILLIPS :
SCREW COMPANY, INC.; AG-MET:
OIL SERVICE, INC.; NEWTOWN :
REFINING CORPORATION;
REFINEMENT INTERNATIONAL
COMPANY; CRESCENT
CONSTRUCTION COMPANY, :
INC.; ELLDORER CONTRACTING :
COMPANY; ROBERT MAHLER, an:
Individual; EMPIRE SOCCER
CLUB; METROSTARS; the TOWN :
OF KEARNY; PETER McINTYRE;
and JOHN DOES 1 through 100, said :
names being fictitious; :

Defendants. :

THOMAS R. KOBIN, of full age, hereby certifies as follows:
1. I am an attorney at law of the State of New Jersey and an associate of the law
firm of Chasan, Leyner, Bariso & Lamparello, P.C., attorneys for defendant, Town of Kearny in

.
the above-captioned case.




2. On August 17, 1998, I forwarded a copy of an Answer, Affirmative Defenses,
Crossclaims and Counterclaims in the above-captioned case by Lawyer’s Service to all counsel
on the attached service list.

I hereby certify that the foregoing statements made by me are true. I am aware that if

any of the foregoing statements made by me are willfully false, I am subject to punishment.

THOMAS R. KOBIN (TK 5296)

Dated: August 17,1998




MARGULIES, WIND, HERRINGTON & KNOPF
A Professional Corporation

15 Exchange Place - Suite 510

Jersey City, New Jersey 07302-3912

(201) 333-0400

Attorneys for Plaintiff

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

HUDSON MEADOWS URBAN RENEWAL Civ. No. 97-5727 (JAG)
CORP., a Corporation of the State of New Jersey,
f/k/a Mimi Urban Renewal Development Corp., Hon. Joseph A. Greenaway, Jr.
Plaintiff,
v.
ANSWER BY PLAINTIFF TO
HACKENSACK MEADOWLANDS COUNTERCLAIM OF
DEVELOPMENT COMMISSION; a Body DEFENDANT TOWN OF KEARNY

Corporate and Politic of the State of New Jersey
and certain of its officers, officials and employees;
particularly Anthony Scardino, Thomas Marturano
and Robert Ceberio; et als.

Defendants.

Plaintiff, Hudson Meadows Urban Renewal Corp., by way of Answer to the

Counterclaim filed herein by defendant, Town of Kearny, states as follows:

JURISDICTION AND NATURE OF THE COUNTERCLAIMS

1. The allegations of Paragraphs 1 through 5 of the counterclaim either characterize
the allegations of the amended complaint, which speaks for itself, or state legal conclusions as to

for which no answer is required.




COUNT ONE
2. Plaintiff repeats and reasserts its responses to the allegations of Paragraphs 1

through 5 as same are restated in Paragraph 6 of the counterclaim.

-

3. The allegations of Paragraphs 7 through 9, inclusive, state legal conclusions as to

which no answer is required.

4, The allegations of Paragraphs 10 characterize the contents of the amended

complaint, which speaks for itself.

5. The allegations of Paragraphs 11 through 13 state legal conclusions as to which

no answer is required.

6. The allegations of Paragraphs 15 and 16 are denied.

CcO TWQ '
7. Plaintiff repeats and restates its responses to Paragraphs 1 through 16 of the

counterclaim as same are restated in Paragraph 17 thereof.

8. The allegations of Paragraphs 18 and 19 state legal conclusions as to which no

answer is required.




9. The allegations of Paragraphs 20 and 21 seek to characterize the contents of the

amended complaint, which speaks for itself.
10.  The allegations of Paragraph 22 are denied.

COUNT THREE
11.  Plaintiff repeats and restates its responses to Paragraphs 1 through 22 as same are

restated in paragraph 23 of the counterclaim.

12.  The allegations of Paragraphs 24 and 25 state legal conclusions as to which no

answer is required.
13.  The allegations of Paragraphs 26 and 27 are denied.

cO FOUR
14.  Plaintiff repeats and restates its responses to Paragraphs 1 through 27 of the

counterclaim as same are restated in Paragraph 28 thereof.

15.  The allegations in Paragraphs 29 and 30 are denied.

coO FIVE
16.  Plaintiff repeats and restates its responses to Paragraphs 1 through 30 of the
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counterclaim, as same are restated in Paragraph 31 thereof.

17.  Plaintiff neither admits nor denies the allegations of Paragraph 32 as same seeks

to characterize the provisions of the lease between the parties, which instrument speaks for itself.
18.  Plaintiff denies the allegations of Paragraph 33.

19.  Plaintiff lacks sufficient information at this time to admit or deny the allegations

of Paragraph 34.

20.  Plaintiff lacks sufficient information at this time to admit or deny the allegations

of Paragraph 35.

21.  Plaintiff admits the allegations of Paragraph 36 to the extent that they allege a
term of 75 years, but neither admits nor denies the balance of the allegations which characterize

incompletely the terms of the lease document, which speaks for itself.

29, Plaintiff admits the allegations of Paragraph 37 to the extent that they allege that
plaintiff has not yet acquired the necessary permits for construction of improvements, but denies

the inference that plaintiff has violated the Master Lease and Lease.

23.  Plaintiff neither admits nor denies the allegations of Paragraphs 38 through 41,
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inclusive, of the counterclaim, as such allegations seek to characterize terms of the Master Lease

and Lease incompletely, and plaintiff asserts further that those documents speak for themselves.

24.  Plaintiff admits not having made any rental payments, but denies any inference

that such fact constituted a breach of thé Master Lease or Lease.

5.  The allegations of Paragraph 43 seek to characterize the provisions of the Master
Lease and Lease, which documents speak for themselves and plaintiff therefore declines to admit

or deny these allegations.

LITIGATION HISTORY
26.  The plaintiff admits the existence of the cause of action referred to in Paragraph
44, but neither admits nor denies the characterization by counterclaimant of the relief sought

therein and asserts that the complaint in that action speaks for itself.

27 Plaintiff lacks sufficient information at this time to admit or deny the allegations

of Paragraph 45.

28.  Plaintiff declines to admit or deny the allegations of Paragraph 46 as same seek to
characterize incompletely the terms of a stipulation of dismissal which document speaks for

itself.




29.  Plaintiff admits the existence of the cause of action set forth in Paragraph 47, but
neither admits nor denies defendant’s characterization of the relief sought in that action, as the
complaint therein speaks for itself.

-

30.  Plaintiff admits the allegations of Paragraph 48.

31.  Plaintiff neither admits nor denies the allegations of Paragraph 49 which seek to
characterize the legal basis for a ruling that is referred to therein, but admits that the action was

dismissed.
32.  Plaintiff denies the allegations of Paragraphs 50 and 51.

COUNT SIX

33.  Plaintiff repeats and restates its responses to Paragraphs 1 through 51 of the

counterclaim as same are restated in Paragraph 52 thereof.

34.  The allegations of Paragraphs 53 and 54 state legal conclusions as to which no

answer is required.

35.  Plaintiff lacks sufficient information to admit or deny the allegations of Paragraph
55 with respect to the existence or non-existence of a resolution. As to the balance of the
allegations therein, plaintiff asserts that the Master Lease and Lease speak for themselves.
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36.  Plaintiff neither admits nor denies the allegations of Paragraph 56 which seek to

characterize the contents of the Lease between the parties and asserts instead that the Lease

speaks for itself.

37.  Plaintiff denies the allegations of Paragraphs 57 and 58.

COUNT SEVEN
38.  Plaintiff repeats and restates its responses to the allegations of Paragraphs 1

through 58 of the counterclaim as same are restated in Paragraph 59 thereof.

39.  The allegations of Paragraph 60 state legal conclusions as to which no answer is

required.

40.  Plaintiff denies the allegations of Paragraph 61.

COUNT EIGHT

41.  Plaintiff repeats and restates its responses to the allegations of Paragraphs 1

through 61, as same are restated in Paragraph 62 of the Counterclaim.

42.  The allegations of Paragraph 63 are denied.




COUNT NINE

43.  Plaintiff repeats and restates its responses to Paragraph 1 through 63 of the

Counterclaim as same are restated in Paragraph 64 thereof.

44.  Plaintiff denies the allegations of Paragraphs 65 and 66.

COUNT TEN
45.  Plaintiff repeats and restates its responses to Paragraphs 1 through 66 of the

Counterclaim, as same are restated in Paragraph 67 thereof.

46.  Plaintiff denies the allegations of Paragraph 68 of the Counterclaim to the extent
that they suggest any breach by plaintiff in the terms of the Master Lease and Lease between the

parties.

47.  Plaintiff denies the allegations of Paragraph 69 to the extent that they suggesta
default by plaintiff under the Master Lease and Lease and further denies that effective notice

thereof was given by counterclaimant.

48. Plaintiff neither admits or denies the allegations of Paragraph 70 which seeks to
characterize an in complete fashion terms of the Master Lease and Lease which instruments

speak for themselves.




49.  Plaintiff denies the allegations of Paragraphs 71 and 72.

COUNT ELEVEN
50.  Plaintiff repeats and restates its responses to the allegations of Paragraphs 1

through 72 of the counterclaim as same are restated in Paragraph 73 thereof.

51.  Plaintiff denies the allegations of Paragraph 74.

52.  Plaintiff denies the allegations of Paragraph 75 to the extent that they state that
plaintiff has failed to acquire a development permit, but denies the intimation that such failure

constituted a breach under the Master Lease and Lease.

TWELVE
53.  Plaintiff repeats and restates its responses to the allegations of Paragraphs 1

through 75 of the counterclaim as same are restated in Paragraph 76 thereof.

54.  Plaintiff neither admits nor denies the allegations of Paragraph 77 which seek to
characterize in incomplete fashion the terms of the Master Lease and Lease which instruments

speak for themselves.

55.  Plaintiff lacks sufficient information to admit or deny the allegations of Paragraph

78, but denies any liability. to counterclaimant.




|

FIRST AFFIRMATIVE DEFENSE

The counterclaim fails to set forth a cause of action against plaintiff.

SECOND AFFIRMATIVE DEFENSE

The claims in the counterclaim are barred by the doctrine of unclean hands.

THI FFIRMATIVE DEFENSE

The claims in the counterclaim are barred by the doctrine of waiver.

FOURTH AFFIRMATIVE DEFENSE

The claims in the counterclaim are barred by the doctrine of estoppel.

FIFTH AFFIRMATIVE DEFENSE

The claims in the counterclaim are barred under the doctrine of laches.

SI FFIRMATIVE D NSE

Any breach or failure of performance alleged under the Master Lease and Lease between

the parties was created or caused in whole or in part by the conduct of

defendant/counterclaimant, The Town of Kearny.

SEVENTH AFFIRMATIVE DEFENSE

The claims in the counterclaim are barred by virtue of the breach by counterclaimant of
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its obligation of good faith and fair dealing under the Master Lease and Lease between the

parties.

EIGHTH AFFIRMATIVE DEFENSE

The counterclaim defendant is excused from performance under the Lease due to the

material breach of its terms by defendant/counterclaimant, The Town of Kearny.

NINTH AFFIRMATIVE DEFENSE
Plaintiff's duty to perform under the Master Lease and Lease between the parties is

excused due to the failure of conditions precedent to such performance.

TENTH AFFIRMATIVE DEFENSE
Plaintiff’s alleged non-performance is excused by virtue of counterclaimant’s conduct

which has rendered performance impossible.

ELEVENTH AFFIRMATIVE DEF E
Defendant is not liable under the Master Lease and Lease between the parties due to the

failure of consideration.

TWELFTH AFFIRMATIVE DEFENSE

The claims in the counterclaim are barred under the doctrine of res judicata.
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THIRTEENTH AFFIRMATIVE DEFENSE

The claims in the counterclaim are barred under the doctrine of ratification.

FOURTEENTH AFFIRMATIVE DEFENSE

The claims in the counterclaim are barred under the doctrine of accord and satisfaction.

FIFTEENTH AFFIRMATIVE DEFENSE

The claims in the counterclaim are barred under the doctrine of judicial estoppel.

SIXTEENTH AFFIRMATIVE DEFENSE

The claims in the counterclaim are barred under the doctrine of collateral estoppel.

SEVENTEENTH AFFIRMATIVE DEFENSE

The claims in the counterclaim are barred under the doctrine of claim preclusion.

WHEREFORE, plaintiff/counterclaim defendant demands judgment in the within action
as follows:
a. Dismissing the counterclaim;

b. Awarding counterclaim defendant costs of suit; and

12




c. Awarding such other and further relief as the Court deems equitable and

just.

DATED: October 6, 1998

MARGULIES, WIND, HERRINGTON & KNOPF
A Professional Corporation
Attorneys for Plaintiff

BY: %Z%

FRANK E. CATALINA




MARGULIES, WIND, HERRINGTON & KNOPF
A Professional Corporation

15 Exchange Place - Suite 510

Jersey City, New Jersey 07302-3912

(201) 333-0400

Attorneys for Plaintiff
UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

HUDSON MEADOWS URBAN RENEWAL Civ. No. 97-5727 (JAG)
CORP., a Corporation of the State of New Jersey,

f/k/a Mimi Urban Renewal Development Corp., Hon. Joseph A. Greenaway, Jr.

Plaintiff,
V.

PROOF OF SERVICE
HACKENSACK MEADOWLANDS
DEVELOPMENT COMMISSION; a Body
Corporate and Politic of the State of New Jersey
and certain of its officers, officials and employees;
particularly Anthony Scardino, Thomas Marturano
and Robert Ceberio; et als.

Defendants.

Patricia Morrison, by way of certification says:

1. I am a secretary employed by Margulies, Wind, Herrington & Knopf, A

Professional Corporation.

2. On October 7, 1998, I served by facsimile and regular mail to Ralph L.

Lamparello, Esq. a true copy of Answer by Plaintiff to Counterclaim of Defendant, Town of

Kearny to:

SEE ATTACHED SERVICE LIST




[ certify that the foregoing statements made by me are true. [ am aware that if any of the

foregoing statements are willfully false, I will be subject to punishment.

[dzi,u?(&; 77(/% QLJ/OU

PATRICIA MORRISON

DATED: October 7, 1998




" ‘ SERVICE LIST

HUDSON MEADOWS URBAN RENEWAL CORP. v. HACKENSACK
MEADOWLANDS DEVELOPMENT COMMISSION
CIVIL ACTION NO.: 97-5727(JWB) '

Frank E. Catalina, Esq.

MARGULIES, WIND, HERRINGTON & KNOPF, P.C.

15 Exchange Place - Suite 510

Jersey City, NJ 07302-3912

Attorneys for Plaintiff Hudson Meadows Urban Renewal Corp.

John M. Agnello, Esq.

Carella, Byrne, Bain, Gilfillan, Cecci, Stewart & Olstein
6 Becker Farm Road

Roseland, New Jersey 07068-1739

Attorneys for Defendant ITT Industries, Inc.

Louis M. DeStefano, Esq.
Carpenter, Bennett & Morrissey
Three Gateway Center

. Newark, New Jersey 07101
Attorneys for Defendant Texaco, Inc.

James E. Tyrell, Jr., Esq.

Latham & Watkins

One Newark Center

Newark, New Jersey 07101

Attorneys for Defendant Monsanto Company

James Stewart, Esq.

Lowenstein Sandler, P.C.

65 Livingston Avenue

Roseland, New Jersey 07068

Attorneys for Defendant American Aluminum Company (“AMALCO")

Steven M. Berlin, Esq.

Giordano, Halleran & Ciesia

125 Half Mile Road

P.O. Box 190

Middletown, New Jersey 07748
Attorneys for Empire Soccer Club



Ralph J. Lamparello, Esq.

Chasan, Leyner, Bariso & Lamparello, P.C.
300 Harmon Meadow Boulevard
Secaucus, New Jersey 07094

Attorneys for the Town of Kearny

Frank C. Welzer, Esq.

Zevnik, Horton, Guibord, McGovern, Palmer & Fognani
745 Fifth Avenue, 25th Floor

New York, New York 10151

Attorneys for ITT Industries, Inc.

Valerie W. Haynes, Esq.

Deputy Attorney General

Department of Law and Public Safety

Hughes Justice Complex

P.O. Box 093

Trenton, New Jersey 08625-0093

Attorneys for Hackensack Meadowlands Development
Commissionl and its Officers and Directors

Peter J. Herzberg, Esq.

Thomas A. Waldman, Esq.

Pitney, Hardin, Kipp & Szuch

P.O. Box 1945

Morristown, New Jersey 07962-1945

Mark Turner Holmes, Esq.

Deputy Attorney General

Department of Law and Public Safety

Hughes Justice Complex

P.O.Box 114

Trenton, New Jersey 08625-0114

Attorneys for New Jersey Department of Transportation

Paul J. McCurrie, Esq.
McCurrie, McCurrie & McCurrie
680 Keamy Avenue

Kearny, New Jersey 07032
Attorneys for Mayor Mclntyre



i o
LI B TR WY - &
i \.-.«.;c::i'ff"ii_ HLEU

Stephen J. McCurrie, Esq. (SM3539) { é
McCURRIE McCURRIE & McCURRIE L sD 3
680 Kearny Avenue i . s
Kearny, New Jersey 07032 :' — |
(201) 997-2100 (L LTH T WILSH, Cieruc

Attorneys for Defendant, Peter MclIntyre

HUDSON MEADOWS URBAN UNITED STATES DISTRICT COURT
RENEWAL CORP., a corporation of the  FOR THE DISTRICT OF NEW JERSEY
State of New Jersey, f/k/a/ Mimi Urban Civil Action Docket No.: 97-5727
Renewal Development Corp.,
Hon. Joseph A. Greenaway, Jr., U.S.D.J.
Plaintiff,
v.
HACKENSACK MEADOWLANDS
DEVELOPMENT COMMISSION, a
body corporate and politic of the State of
New Jersey and certain of its officers,
officials and employees, particularly,
Anthony Scardino, Thomas Marturano and
Robert Ceberio, STATE OF NEW
JERSEY, DEPARTMENT OF
TRANSPORTATION, MONSANTO
COMPANY, AMERICAN ALUMINUM
COMPANY, CLARKSON AND FORD
COMPANY, FALKE ENGINE
REBUILDING CORPORATION, FALKE
CORPORATION, GAYTON LUCCHI
TOOL COMPANY, G & L TOOL
COMPANY, RED DEVIL, INC,,
TEXACO, INC., PRENTICE-HALL
CORPORATION SYSTEM I, ACTION
PLASTIC COMPANY DIVISION OF
DART INDUSTRIES, BEACON DIE
MOLD, INC., CAMPTON TOOL AND
DIE COMPANY, DESIGN AND
MOLDING SERVICES, DIGITAL
COMPUTER CONTROLS,
EISON-FREEMAN DETROY
CORPORATION, FOREMOST
MANUFACTURING COMPANY, INC,,
CARMET COMPANY, AMCAR
DIVISION, INTERNATIONAL
TELEPHONE AND TELEGRAPH




CORPORATION/ITT MARLOW,
GERRIT BEKKER AND SONS, INC.,
ARROW PLASTICS CORPORATION,
ROBERT MORE WASTE OIL SERVICE,
DEPALMA OIL COMPANY, DIAMOND
HEAD OIL REFINING COMPANY, INC.,
PSC RESOURCES, INC., PHILLIPS
SCREW COMPANY, INC., AG-MET OIL
SERVICE, INC., NEWTOWN REFINING
CORPORATION, REFINEMENT
INTERNATIONAL COMPANY,
CRESCENT CONSTRUCTION
COMPANY, INC., ELLDORER
CONTRACTING COMPANY, ROBERT
MAHLER, an individual, EMPIRE SOCCER
CLUB, METROSTARS, the TOWN OF
KEARNY, PETER McINTYRE, and JOHN
DOES 1 through 100, said names being
fictitious,

Defendants.

It is stipulated and agreed by the attorneys for the respective parties that the above
captioned action, including all cross-claims, be dismissed as against the defendant, Peter

Mclntyre, without prejudice and without costs to any party.

QAﬁV

Robert Margulies, Esq., Attorneys for Date '
Plaintiff, Hudson Meadows Urban Renewal Corp.

McCURRIE McCURRIE & McCURRIE

Stepflen J. McOlrrie, Esq., Attorneys for Datt '

Defendant, Peter Mcintyre
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Monsanto Company
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LOWENSTEIN SANDLER, P.C.
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/o/lc/c;g

John M. Agndlio, ‘sq., Attorr{eys for Date ’
defendant, IT{T Induytries, Inc.
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RENEWAL CORP., : ) ‘:-'&,
: ’UM\
o . . -Jtr' W4 ‘
Plaintiff, : Pl
V. : Civ. No. 97-5727 (JAQG)

HACKENSACK MEADOWLANDS : ORDER
DEVELOPMENT COMMISSION, ET AL., : R &) g 743 Y

Defendants. : - .IH’ E‘SCKET ——

WILLIAM T, WALSE, =;'¢:<K‘}Z Q

JOSEPH A. GREENAWAY, JR,, District Judge By ra—— -

This matter having come before the Court on the motion tc; dismiss for lack of subject
matter jurisdiction of Peter Verniero, Attorney General of New Jersey, by Mark Turner Holmes,.
Depl;ty Attorney General, on behalf of defendant New Jersey Department of Transportation
(“Defendant NJDOT™); and it appearing that a motion to dismiss pursuant to Fed. R. Civ. P.
12(b)(1) shall be granted “[w]henever it appears by suggestion of the parties or otherwise that the
court lacks jurisdiction over the subject matter.” Fed. R. Civ. P. 12(h)(3); and it further
appearing that “absent a clear waiver by a state of its eleventh-amendment immunity or a proper
congressional abrogation of that immunity, a federal court lacks jurisdiction to hear claims
brought by an individual against a state.” Snyder v. Baumecker, 708 F. Supp. 1451, 1455 (1989)
(citing Pennhurst State School and Hosp. v. Halderman, 465 U.S. 89, 99 (1984)); see also
Seminole Tribe of Florida v. Elorida, 517 U.S. 44, 54 (1996); Spicer v. Hilton, 618 F.2d 232,
235-36 (3d Cir. 1980) (stating that although the language of the Eleventh Amendment explicitly
covers only suits commenced against a state by citizens of another state or country, it has been

extended to encompass actions instituted in federal court against a state by its own citizens); and



it appearing that Plaintiff alleges violations of the Comprehensive Environmental Response.
Compensation, and Liability Act of 1980 (“CERCLA"), 42 U.S.C. § 9601 et seq., the Joint
Tortfeasors Contribution Law, N.J. Stat. Ann. § 2A:53A-1 et seq., and the New Jersey Spill
Compensation and Control Act, N.J. Stat. Ann. § 58:10-23.11 et seq,; and it further appeaning
that Plaintiff concedes that Congress has not abrogated the states’ Eleventh Amendment
immunity in CERCLA actions. See Seminole, 517 U.S. at 65-66 (holding that Congress could
not abrogate the states’ sovereign immunity through an action taken under the Interstate
Commerce Clause), overruling Pennsylvania v, Union Gas Co., 491 U.S. 1 (1989); and it further
appearing that although New Jersey has waived its immunity from suit in its own courts pursuant
to certain statutes, including the Contractual Liability Act, N.J. Stat. Ann. § 59:13-2 et seq,, the
Tort Claims Act, N.J. Stat. Ann. § 59:1-2 et seq., and the Transportation Act, N.J. Stat. Ann. §
27:1A-5.2 et seq., a federal court will find that a State has waived its immunity from suit in
federal court “only where stated by the most express language or by such overwhelming
implication from the text as (will) leave no room for any other reasonable construction.”
Edelman v. Jordan, 415 U.S. 651, 673 (1974) (citation omitted); see also Skehan v. Board of
me, 669 F.2d 142, 148 (3d Cir. 1982) (“This rule of clear and
express waiver has been consistently applied in cases in which a state has consented to suit in its
own courts by statute; absent a clear declaration of a state’s consent to a similar suit against it in
federal court, such consent has not been inferred.”); Ritchie v. Cahall, 386 F. Supp. 1207, 1209
(D.N.J. 1974) (holding that there is no consent to suit in federal court within the statutory
language of the New Jersey Tort Claims Act); and it further appearing that New Jersey has not,
expressly nor by statute, waived its Eleventh Amendment immunity from suit in federal court;

2



and the Court having considered the submissions of the parties; and good cause appearing,

[T IS on this /‘f %y of April, 1999,

ORDERED that Defendant NJDOT’s motion to dismiss pursuant to Fed. R. Civ. P.

12(b)(1) is GRANTED;

IT IS FURTHER ORDERED that the Complaint is DISMISSED as against Defendant

NJDOT; and

IT IS FURTHER ORDERED that a copy of this Order be served on all parties within

seven (7) days of the date of this Order. /

/)

' shpﬁ'yé AW, Y,'}Z}U.S.D.J.
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Federal Expresé

‘ Ken McPherson, Jr., Esq.
Waters, McPherson, McNeill, P.C.
300 Lighting Way
Secaucus, NJ 07096

Re: Hudson Meadows Urban Renewal Development Corp. -v-
Town of Kearny, et als.
United States District Court
Digtrict of New Jersey
Civil Action No, 97-5727 (JAG)

Dear Ken:

Enclosed please find two (2) countersigned originals of each of the Stipulation
of Settlement and the Order gettling the claims of our respective clients in the
above captioned matter.

Please arrange to have the papers filed with the Court at your earliest
convenience.

Thank you for your attention to this matter.

cc: Mimi Felicianmo (Via Teiécopy) -



WATERS, McPHERSON, McNEILL, P.C.
300 Lighting Way

Secaucus, New Jersey 07096

(201) 863-4400

Attorneys for Defendant

Town of Kearny

HUDSON MEADOWS URBAN :  UNITED STATES DISTRICT

RENEWAL CORPORATION; : COURT FOR THE DISTRICT
: OF NEW JERSEY
Plaintiff,

v.

HACKENSACK MEADOWLANDS : Civil Action No. 97-5727(JAG)
DEVELOPMENT COMMISSION, :
TOWN OF KEARNY, et als :

Defendants. : STIPULATION OF SETTLEMENT

The matter in controversy referenced above having been amicably resolved by and between
the parties hereto, pursuant to amendment, dated November 2, 1999, of the First L ease and Master
Leasing and Option Agreement (“Amendment”) executed by the Hudson Meadows Urban Renewal
Corporatioﬁ (“Hudson Meadows”) and the Town of Kearny (“Town), and in accordance with said
Amendment it is hereby stipulated and agreed by the parties hereto, through their respective
attorneys, that the Complaint by Hudson Meadows shall be dismissed with prejudice with respect
to those allegations raised against the Town, and the counterclaims asserted by the Town against
Hudson Meadows shall also be so dismissed with prejudice, subject to, and in accordance with, the
following terms hereof:

(1) Hudson Meadows hereby waives, releases and relinquishes the Environmental Claims,
as defined in the Amendment, and further stipulates and agrees to defend and indemnify the Town

against Environmental Claims in accordance with Article 19.1 of the Amendments, subject to the



conditions and limitations set forth in Articles 19.2 and 19.3 of the Amendment.;

(2) Notwithstanding a prior stipulation entered in previously settled litigation between the
parties hereto (Civil Action No. 84-4056 NHP), Hudson Meadows shall not be required to attract
the development of a major league baseball stadium, in accordance with Article 19.4 of the
Ame;ldment;

(3) All prior stipulations of settlement entered into between the Town and Hudson Meadows,
shall remain in full force and effect, except where inconsistent with the terms of the Amendment,
as further set forth in Article 19.5 of the Amendment;

(4) Hudson Meadows hereby withdraws and waives all claims and contentions relating to
disqualification of the Town attorney appearing in the above referenced action and representing the
Town in the settlement of this matter, in accordance with Article 23 of the Amendment;

(5) In accordance with Article 19.5 thereof, the terms of thé Amendment shall be, and hereby
are, incorporated herein by reference as though set forth herein in their entirety; and

(6) The parties hereto have stipulated and agreed to execute and file, a consent order, in the
form attached hereto, providing for the dismissal, in accordance with paragraph (1) hereof, of the
claims and counterclaims asserted between the parties hereto.

WATERS McPHERSON McNEILL
Attorneys for the Defendant, Town of Kearny

| ’ Wy P W e —~___
// / P 2—/? 7 B_y. émeth D. McPherson, Jr.

SILLS, CUMMIS, ZUCKERMAN, RADIN,
TISCHMAN, EPSTEIN & GROSS, P.A.
Attorneys for Plaintiff ‘

Dated:

al Corporation

DATED: & %f///ﬂ

246613.1



Kenneth D. McPherson, Jr. (KM8899)
WATERS, McPHERSON, McNEILL, P.C.
300 Lighting Way

Secaucus, New Jersey 07096

(201) 863-4400

Attorney for Defendant

Town of Kearny New Jersey

HUDSON MEADOWS URBAN RENEWAL
CORP., a Corporation of the State
of New Jersey, f/k/a Mimi Urban
Renewal Development Corp.,

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

Plaintiff, CIVIL ACTION NO. 97-5727 (JAG)

Ve
ORDER
HACKENSACK MEADOWLANDS

DEVELOPMENT COMMISSION, et als.

The above captioned matter having been brought before the
Court on behalf of defendant Town of Kearny, New Jersey ("the
Town"), and on behalf of Hudson Meadows Urban Renewal Corp.
("Hudson  Meadows"), ©plaintiff in the <captioned nmatter
(collectively, "the Settling Parties"), on notice, pursuant to L.
Civ. R.58.1(b), to the other parties to the matter, that the
Settling Parties seek entry of the instant order, voluntarily
dis:n‘issing‘, pursuant to L. Civ. R. 41.1 (b), the claims asserted in
the captioned matter by Hudson Meadows against the Town, and
voluntarily dismissing the counterclaims asserted by the Towﬁ
against Hudson Meadows (collectively, "the Settled Claims"), and it
appearing herefrom that the Town and Hudson Meadows have stipulated
and agreed, pursuant to a written agreement dated as of November 2,
1999, to the amicable resolution of the matters in dispute between
them, and it further appearing that the Settling Parties have

consented to the entry of this order, as indicated by the execution

-
.



of this order by the respective attorneys for the Settling Parties,
. stipulating and consenting, on behalf of the Settling Parties, to
the terms hereof and for good cause shown,
IT IS on this __ day of November, 1999
ORDERED that the Settled Claims shall be and hereby are
dismissed with prejudice and without costs in favor of or against

either of the Settling Parties.

Joseph A. Greenaway, U.S.D.J.

We Hereby Stipulate and Consent

2 25/ 24

Sills, Cummls, Zuckerman, Radin,
Tischman, Epstein & Gross, P.A.
on behalf of Plaintiff

Hudson Meadows Urban Renewal Corp.

; /;’<3N”1b7'
KeMneth D. McPherson, Jr. '

Watsrs, McPherson, McNeill, P.C.
Oon Behalf of Defendant
Town of Kearny, New Jersey

225338.1
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

«
!
'

HUDSON MEADOWS URBAN RENEWAL

DEVELOPMENT CORP.. A

CORPORATION OF THE STATE OF NEW }
JERSEY. F/K/A MIMI URBAN RENEWAL | i
DEVELOPMENT CORP., Civ. Act. No. 97-5727 (FSH) |

Plaintiff, ORDER
VY-

HACKENSACK MEADOWLANDS
DEVELOPMENT COMMISSION ET AL,

Defendant.

Thé above captioned matter having been brought before the Court on behalf of the defendant
Town of Kearny, New Jersey (“the Town”) and on behalf of Hudson Meadows Urban Renéw’al Corp.
(“Hudson Meadows™), plaintiff in the above matter (collectively, the Settling Parties”), on notice,
pursuant to L. Civ. R. 58.1(b), to the other parties in this matter, that the Settling Parties seek entry
of the instant order, voluntarily dismissing, pursuantto L. Civ. R. 41.1(b), the claims asserted in this
action by Hudson Meadows against the Town, and voluntarily dismissing the counterclaims asserted
by the Town against Hudson Meadows (collectively, the “Settled Claims™), and it appearing

therefrom that the Town and Hudson Meadows have stipulated and agreed, pursuant to a written




- agreement dated November _. 1999, to the aimicadle resoiution or the matters in dispute between
. them. and it further appearing that the Seutiing Parties have consented to the entry of this Order. as
indicated by the execution or this Order by :ihe respective attornevs for the Settling Parties.
i stipulating and consenting. on behalf of the Settiing Parties 1o the terms hereof and for good cause
| shown. it is on thisﬁ_ day ot February. 2000.

ORDERED, that the claims settled pursuant to their written agreement of November 2, 1999.
between the Town of Kearny and Hudson Meadows shall be hereby dismissed with prejudice '
without cost in favor of or against either ot the Settling Parties; and

IT IS HEREBY FURTHER ORDERED. that the rights and interests of all other parties
asserted in this action are hereby preserved. In particular, while the claims between Hudson
Meadows and the Town have been dismissed with prejudice. the claims and all legal rights that any
other parties may have against either Hudson Meadows, the Town, or each other are specifically
preserved, including bu not limited to, the right to assert any and all claims against the Town and
Hudson Meadows, to challenge the validity, enforceability, or faimess of the Settlement Agreement,
the liability of the Town and Hudson Meadows under any environmental law, the apportionment of
any damages among the plaintiff and the remaining defendants in connection therewith, apd to take
any and all discovery that may be appropriate from the Settling Parties regarding all relevant issues.
Nothing in this Order shall constitute a waiver of any rights, position or arguments that the non-

settlors may have against the Town, Hudson Meadows or any other party.

A

\
HONORABLE FAITH S. H@?ERG,

UNITED STATES DISTRI DGE




- We hereby stupuiatecadeagpsent 1o the terms hereor.

N VLS CUMMIS RADIN’TISCH..\/IAN

EPSTEIN & GROSS. P.A.
Attorneys tor Plaintitf
Hudson Meadows Urban Renewai
Development Corp.

e, MCPHERSO\I R, AL M S

WATERS, MCPHERSON. MCNEILL. P.C.
Attorneys for Defendant. Town of Kearny. New Jersey

>/ 7/00




FiLgpy

JEFFREY "L POLLOCK. ESQ. (JM 1363)

SILLS CULIMIS RADIN TISCHMAN FEB 25,
EPSTEDN & GROSS. P.A. ors. G0

One Riverrront Plaza '3

Newark. Now Jersey (7102-3400 "LW’

(973) 643-7000
Attornevs or Plainttf
Hudson Meadows Urban Renewal Development Corp.

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

HUDSON MEADOWS URBAN RE\JEWAL

DEVELOPMENT CORP.. A 5
CORPORATION OF THE STATE OF NEW
JERSEY. F/K/A MIMI URBAN RENEWAL

DEVELOPMENT CORP.. ’ Civ. Act. No. 97-5727 (FSH)
Plaintiff. STIPULATION OF DISMISSAL
: UPON CONSENT OF ALL PARTIES

v- . WITHOUT PREJUDICE

HACKENSACK MEADOWLANDS
DEVELOPMENT COMMISSION ET AL,

Defendant.

The above captioned matter having been brought before the Court on behalf of plaintiff
Hudson Meadows Urban Renewal Corp. (“Hudson Meadows”.) and all defendant parti.es in this
matter (hereinafter “Defendants™) having consented to plaintiff’s voluntary dismissal of this matter
pursuant to Fed. R. Civ. P.41(a)(1):

1. IT IS hereby ordered that this matter is dismissed without prejudice and without costs

against or in favor of any party pursuant to Fed. R. Civ. P. 41(a)(1):




~

. ANDITISFURTHER ORDERED that 0. st the terms ot this Court's Order dated

) %\1400 cgarding the preservation orall clai 1sagainst Hudson .\Icadowsandtthownochum_v ,

by detendants. shall control anv iitigation subsequentiv i

ted by Hudson Meadows or the Town of ?

Kearny against any of the defendants named herein seeking recovery of costs associated with the !

investigation/remediation of alleged contamination atthe oropem at issue in this action.

L A W CL

HONbR—\BLE FAITHS. HOCHBERG
UNITED STATES D[STRICT\JUDQE




+ We herety syflate gnd consent to the terms nereof.

- JEFFREZ M POLLOCK. £SQ. (UM 1365)
* SILLS EUMMIS RADIN TISCHMAN
' EPSTEIN & GROSS. P A,




- We hereby stipulate and consent to the terms hereot.

7

K A L 2,'!"/’(‘.“3

JOHN/M, AGNELLO. ESQ.

' CARELLA. BYRNE. BAIN. GILFILAN.
| CHECCL $TEWART & OLSTEIN
; N—




- We hereby stipuiate and consent to the terms iiereor.

.

- FRANK WELZER. ESQ.
. ZEVNIK. HORTON. GUIBORD. MCGOVERXN.
" PALMMER & FOGNANI , &Lf




We hereby supulate and consent to the terms nereot.

e 2 Aot 7

LOUIS M. DESTEFANG ESO.
CARPENTER BENNETT & MORRISSEY



We hereby stipuiate and consent 1o the terms hereor.

> ol

. PETER J. HERZBERG. $5Q.
PITNEY. HARIEN. KIPP & SZUCH
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“K AL GARCIA. ESQ.

- supulate and consent 1o the terms hereor.




We hereny stipuiate and consent to the terms rercor.
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JAMES STEWART. ESQ.
&OWENSTEI.\' SANDLER. P.C.

Il




We hereby stipulate and consent to the terms hereor.

S

S
oo
JAMES E. TYRRELL, JR/ESQ. é/
LATHAM & WATKIN




